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In the Court ol Appeals of the District of Columbia. 


No. 2682. 

Annie L. Pearce, Appellant, 

vs. 

Capital Traction Company. 


a 


Supreme Court of the District of Columbia. 

No. 51456. At Law. 

Annie L. Pearce, Plaintiff, 

VS. 

Capital Traction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

^ Declaration. 

Filed February 27, 1909. 

In the Supreme Court of the District of Columbia. 

No. 51456. At Law. 

Annie L. Pearce, Plaintiff, 
vs» 

Capital Tkaction Company, a Corporation, Defendant, 

The plaintiff, Annie L. Pearce, sues the defendant, Capital Trac- 
. An £ p “ ’ prvrnoration for that whereas before and at the 

tion Compa y, P ^’grievances hereinafter mentioned, the 

a o( <o, hte, «„d .. mch 

controlled and operated certain street railway lines in the City of 
controliea a ' Columbia, situated on vanous streets in said 

r-f T n T SisKctand more particularly upon Fourteenth Street 
Northwest, in said City, over and upon which said railway lines and 

1 — 2682a 
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the tracks thereof on Fourteenth Street, Northwest, as aforesaid, the 
defendant controlled- and operated certain cars propelled by electric¬ 
ity ; and for that the defendant, on, to wit, the 4th day of November, 
1907, was a passenger on one of the defendant’s said cars, on said 
Fourteenth Street, which said car was running in a northerly direc¬ 
tion. And the plaintiff says that on the day and year aforesaid, 
while a passenger on said car of the defendant, as aforesaid, the said 
car approached the intersection of said Fourteenth Street and 

2 L Street, Northwest, in said City and District, and came to a 
full stop at the intersection of the streets aforesaid, for the 

purpose of allowing passengers to alight from and leave said car; 
that when said car came to a full stop at said corner of Fourteenth 
and L Streets, Northwest, in said City as aforesaid, the plaintiff being 
desirous of leaving said car, started to alight from the front platform 
thereof, and it thereupon became, and then and there was, the duty 
of the defendant to keep said car stationary, and not to start the 
same in motion before the plaintiff had alighted from said car, and 
left the same, but the defendant neglected its duty in that behalf, 
in this, that before the plaintiff had left said car and while she was 
in the act of alighting therefrom, and while in the exercise of due 
care on her part, the defendant started said car in motion, by reason 
whereof the plaintiff was then and there thrown violently to and 
upon the ground, whereby she sustained serious and permanent in¬ 
juries to her head and shoulder and was injured on her left hip 
and in the back, and was seriously and permanently injured in and 
about her back, and has suffered and still suffers, and will continue 
to suffer, great pain and anguish, and has been put to heavy expense, 
to wit in the sum of Five hundred dollars, in and about the treat¬ 
ment of her said injuries, by reason of all of which she has been 
damaged in the sum of 4 en thousand dollars. 

Wherefore she brings this suit and claims of and from the de¬ 
fendant the sum of Ten thousand dollars ($10,000.00), besides costs 

of suit. 

A. S. WORTHINGTON, 
CHARLES L. FRAILEY, 

Attorneys for Plaintiff. 

3 Notice to Plead. 

The defendants is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the date of 
service hereof, otherwise judgment. 

A. S. WORTHINGTON, 
CHARLES L. FRAILEY, 

Attorneys for Plaintiff. 

Plea. 

Filed March 9, 1909. 

' \ 

******* 

The Capital Traction Company, the defendant in the above en¬ 
titled cause, for a plea to the declaration of the plaintiff, Annie L. 
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Pearce, heretofore filed therein, says that it is not guilty in the man 
ner and form therein alleged. R RQgg pERRY & SON, 

G. THOS. DUNLOP, 

Attorneys for Defendant. 


Joinder of Issue. 

Filed March 10, 1909. 

******* 

The plaintiff joins issue on the plea of the defendant, The Capital 

Traction Company. A g WORTHINGTON, 

A iinrnfi.il i()T Plaintiff. 


4 Supreme Court of the District of Columbia. 

Monday, February 26th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

* * * * * 

Upon motion of plaintiff in open court, and consent of defendant 

plaintiff toXSth^filew amendment oY' her declaration herein. 


Amendment to Declaration. 

Filed February 26,1912. 

pennanently injured in and ‘‘and^was 

seriously 11 amYpermanently about her left and 

SS d and n SYie P rs er an" will continue to suffer derangement 

of the menstrual function.” CHARLES l. FRAILEY, 

A. S. WORTHINGTON _ . 

Attorneys for Plaintiff. 


M emorandum. 

December 2, 1913.— Verdict for Defendant. 




. — • • t 
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Supreme Court of the District of Columbia. 

Friday, December 26, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * * * 

Now come here as well the plaintiff by her Attorney Mr. C. L. 
Frailey, as the defendant by its Attorneys Messrs. R. Ross Perry 
and G. Thomas Dunlop; whereupon the motion of plaintiff for a 
new trial filed herein coming on to be heard, it is considered that 
said motion be, and the same is hereby overruled, and judgment on 
verdict ordered. 

Therefore, it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant herein go thereof without day 
and recover against the plaintiff the costs of its defense to be taxed 
bv the Clerk, and have execution thereof. 


Order for Appeal and Citation. 

Filed January 14, 1914. 

******* 

The Clerk of said Court will please note an appeal to the Court of 
Appeals of the District of Columbia, and issue citation therefor. 

CHARLES L. FRAILEY, 

Attorney for Plaintiff, 
By H. J. GERRITY. 


6 In the Supreme Court of the District of Columbia. 

At Law. No. 51456. 

Annie L. Pearce 

vs. 

Capital Traction Company, a Corporation. 

The President of the United States to Capital Traction Company, 
Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal from the Supreme Court of the District of 
Columbia, on the 14" day of January, 1914, wherein Annie L. 
Pearce is Appellant, and you are Appellee, to show cause, if any 
there be, why the Judgment, rendered against the said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
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By A. W. LEVENSALER, 

J Ass t Cl k. 

Service of the above Citation accepted this 14th day of January, 

l 914 - R. ROSS PERRY, 

Attorney for Appellee. 

*1*. X" 5 i i 5 . 6 ps 

SSU’ Charles L. Frail.,, Attorn., lor 

Appellant. 

, Memoranda. 

January 17, 1»1|*? M,,ch 
, SYnK anTw™. to. April 1, « in— 
M«h7e—Tim' ti Me rSori .Mended to May 1, 1914, 
inclusive. 

Assignment of Errors. 

Filed April 21, 1914. 

".‘rant the following 

8 “-‘The 1 'ta are^instructed fifthe testimony of the wit- 

nesses, Clara M. Spinor, Annie Green and 

by them, is to be taken toSsAk ^n, 

the question of the good fait V no t to consider 

sfJas!iwtf jcssb-^ asi^ ii ” *- 

“«?. S’—language in tt. — 

“ tour ,«ra and 

”5. l Th“ CoS3 in' Using the tollo.ing language in it. eh**g« 

“ **bS» i. «•» tr,7i;it““r?ijS"S Si^”n”n- 

s»°.ithuKS; *>>r oo Sf,T “ ld ' h • 

it, when she filed this declaration originally ? 
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“Do you suppose counsel such as she has here would have left! 
that out if that had been the fact, and would she have kept that fact! 
from her counsel when she was bringing to their attention the in-| 
juries which she had sustained?” 

9 4. The Court erred in using the following language in itd 

charge to the Jury: 

“I am throwing these suggestions out to you simply to call your 
attention to that fact.” 

5. The Court erred in using the following language in its charge! 
to the Jury: 

“One of the witnesses says that car stopped right in front of that 
church, and yet she says in the same breath that the car went across 
to the other side of L Street, Which of those statements is correct? 
Which would be most likely? Could she remember where that 
church was better than she could remember a location in the street? 
What w’ould be the natural conclusion for a jury to draw from that 
kind of testimony? She is mistaken about one or the other, evi¬ 
dently. She could not stop right in front of that church, which is 
on the south side of L Street, and still the car go over to the north 
side of L Street. That would be impossible.” 

CHARLES L. FRAILEY, 

Counsel for Plaintiff. 


Supreme Court of the District of Columbia. 

Tuesday, April 21, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * * ^ * 

10 The Court having this day signed the bill of exceptions 

heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 

* Designation of Record on Appeal. 

Filed April 21, 1914. 

******* 

The clerk will please include the following papers in the record 
of the above entitled cause on appeal. 

1. Declaration. 

2. Plea. 

3. Joinder of Issue. ^ , . 

4. Leave to Plaintiff to file Amendment to Declaration (minutes 

55, page 455). 

5. Amendment to Declaration. 

6. Verdict for Defendant. 

7. Motion for New Trial Overruled and Judgment on Verdict for 
Defendant. 
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8. Appeal noted. 

9. Citation. 

10. Memo, of Appeal Bond. vf , . 

11. Time to Submit Bill of Exceptions extended to March 1st, 

1914 and to file Transcript of Record to April 1st. 

12. Bill of Exceptions Submitted. , A , f 1o . 1Q1A 

13. Time to file Transcript of Record extended to May 1st, 1914. 

14. Bill of exceptions signed and filed (Memo.). 

15. Assignment of errors. qhARLES L. FRAILEY, 

Attorney for Plaintiff. 


^ Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia hereby certify the foregoing pages numbered from 1 to 
10 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed copy of which is made 
^ of this transcript, in cause No. 51456 at Law, wherein Annie L. 
Pearce is Plaintiff and Capital Traction Company, a corporation is 
Defendant, as the same remains upon the files and of record in sai 

C °In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of W ashington, in said District, 

this 27th day of April, 1914. 

TSeal Supreme Court of the District of Columbia.] 

1 JOHN R. YOUNG, Clerk. 

12 In the Supreme Court of the District of Columbia. 

At Law. No. 51456. 

Annie L. Pearce, Plaintiff, 
vs. 

The Capital Traction Company, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of the issues joined in the atom 

»nitfled cause before the Honorable Job Barnard, an Associate Jus- 
enUtled cause Wiore ^ ^ of Co i umbl a, and a jury 

tending to show that on the 4th day of November,1907, shehvedat 
1022 Vermont Avenue, near Fourteenth and L Streets, in the C y 
of Washington, and was on the evening of that day on a car of the 
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defendant bound north on Fourteenth Street and at Fourteenth and 
“K” she rang a button bell to stop the car at “L” Street. When 
the car neared “L” Street she went out on the front platform of the 
car. took hold of the handle bar with the right hand, and stood 
still until the car stopped. As she was putting her foot out in the 
air to alight from the step to the street the conductor rang the bell, 
the car started with a lurch and she was thrown. That when 

13 the car stopped it was at the south curb of “L” Street and 
when plaintiff was thrown she was thrown about the middle 

of “L” Street. That she was unconscious for a few moments and 
then could hear the car passing by her and some one picked her up; 
that the accident happened some where between six and six-fifteen 
P. M.; that she kept boarders for a living and that her dinner time 
was six o’clock; that she did not know how she ever got home as she 
was so dazed and was thinking so of the people that were waiting 
for their dinner; that when they picked her up off of the ground a 
colored woman standing there picked up her money and combs and 
hat. The plaintiff was injured as a result of her being thrown, suf¬ 
fering pain on her entire left side. A lump near the left breast ap¬ 
peared and that had increased at the time of this trial. That the 
lump was not there before the accident. The plaintiff fell on her left 
side and thinks a box of soap she was carrying is what injured her 
side. That in March 1909, she was under the care of a lady doctor 
by the name of Bren non for twelve electrical treatments down her 
spine because she couldn't sit down very well. Trior to the accident 
the plaintiff was normal but after the accident the plaintiff “men¬ 
struated through her rectum.” That the plaintiff’s system was more 
disturbed at this period after the accident than before. That the 
change referred to in her normal condition appeared toward the last 
of the month and at the first period occurring after the accident. That 
she was first attended immediately after the accident by Dr. Burton, 
who did not testify, he having died a year and a half after the acci¬ 
dent. The plaintiff further described her injuries. 

14 On cross examination plaintiff was shown a statement de¬ 
scribing the accident signed by her and written down by a 

Mr. Hill, an agent of the defendant. In said statement is the fol¬ 
lowing “The conductor was standing in the aisle at the rear of the 
car at the time he called out L St. and I know he did not see me fall. 
I don’t remember hearing any bell ring as I was getting off the car/’ 
which plaintiff denied telling to said Hill. The following also was 
in said statement, “* * * I stepped down to the street with 

my right foot and I was at once thrown to the ground, falling on 
my left side.” Plaintiff denied saying she stepped down to the 
street. Her foot was out in the air; it never touched the street. 

Plaintiff further testified that when she had put her foot out in 


the air to get her foot on the ground, the conductor at the back of 
the car sounded the starting bell, and the car started and she was 
thrown; that it was not the buzz bell but the conductor’s bell just 
like a conductor starts a car with; that it rang ding, ding, ding, she 
guessed; that she was asked why she did not say something about 
accident having been caused by the conductor ringing the bell and 
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ctartino* the car to Mr Hill, who took her statement, to which she 

answered that she told him (Hill) that the “^^td^read ^ 
j tWw her off that car. She further testified that she read pari 

^f d the statement and signed it that Hill made an error there; that 
lie thought the matter about the conductor ringing the bell uas in 
the statement. She was thereupon shown the signed statement, t 
the sU Y‘" t e X use of which above her signature was as follows.- I 

15 do not remember hearing any bell rung as I was getbng 0 
and th^e^SX^ 

°nd^of^avin^'lna^e'^er'o^en^er°mouth n fo'tha 1 t ^couM see 
ihlr teTifon" was there'. Some one gave her her money-she 

^«-^.g saarask- 

,, ontVi nf Nnvpmber 1907 took the said statement describing 
st^dSd'and in the parlor but suffering pain. 

Thpreimon nlaintiff produced as a witness on her behalf Lizzie 

Thom as who testified in substance that she remembered the accident 
Ihomas wno lesimeu . Fourteent h Street from the west 

sftsstftssss, ir 
Ss s'aRi S4 5-sr*r®H 

Wto-»*>«« iRKLSftS 

^sti ch N “,“h“4 -SSTM to ben ™.« to 

« to "!4 

euro,.lone f a n; ne to the concrete, when witness first 

car. She was in theair -U11 g after ft had gone nea rly 

saw her the middle of that street. Witness also 

SL hS picked up some change that fell in the street and 
diSd the'circumstances surrounding the picking up of plaintiff 

from the street. 

Thereupon 

having ll > c l u _ )r j n and described the painful condition of 

plaintiff m_ the p_ g. t witness a iso described seeing clots 

the lump "F 1 "* .j m from rectum at time witness knew 

This abnormal menstruation » 

2—2682a 
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recognized by the medical profession and is known as vicarious men¬ 
struation. This condition may arise from a physical or mental 
shock—and in opinion of witness accident to plaintiff was probable 
cause of same, there being no other cause in the history of plaintiff’s 
case. 

On cross-examination witness testified he did not see blood clots 
come from rectum, but was told so by plaintiff—That vicarious men¬ 
struation is unusual.—That he did not personally see this condition, I 
that this is the only case that he had ever personally attended. 

Plaintiff then produced other evidence with respect to her injuries, 
including the testimony of one Emma Myers, who testified she had 
attended plaintiff as nurse within a few days after the accident for 
about six weeks, and soon after the accident to plaintiff, seen 
17 the flow of blood from the rectum which was accompanied 
by severe pain; and that the first hemorrhage lasted peri¬ 
odically for three days; followed by another hemorrhage of the same 
character about two weeks later. And including also Laura S. 
Brennon, who testified that she was formerly a masseuse and that 
she first saw and treated the plaintiff on the 15th day of February, 
1909, more than a year and three months after the accident; that at 
that time she found bruises on the lower part of plaintiff’s spine and 
on her legs. At times they were very visible and then again would 
disappear; that that was very possible. 

Thereupon to maintain the issues on its part joined defendant 
called as a witness Dr. Henry D. Fry who after qualifying as an 
expert, in diseases of women, testified in substance that he had exam¬ 
ined the plaintiff twice at the request of the defendant; that vica¬ 
rious menstruation is rare and is supposed to be due to a diseased 
condition of the endometrium or lining membrane of the womb, 
bv which the natural flow of blood cannot take place from that site, 
and it breaks through at some other point,—as the mouth, bowels, 
rectum, etc. The witness also testified as a medical expert that 
bruises will usually endure about two weeks after the injury. It is 
not possible that bruises inflicted on the 4th of November, 1907, 
could persist visible even in the minutest degree up to February 15th, 

1909. ... ... 

On cross examination witness was asked the following question, 

to which he gave the following reply: 

“Q. Before I come to that, let me put this question to you; Sup¬ 
pose you find a patient with this vicarious menstruation, and the 
genital organs normal, and a history of the case shows that prior to 
an accident, such as a blow, there was no vicarious menstruation, 
and after that, from the first period thereafter up to the present 
time, there was. Would you say that the presumption would be that 
that blow, and the nervous shock from that blow, caused it? 

' 18 A. It might possibly. But I would also add that by the 
ordinary examination you could not tell whether the woman 
had a healthy condition of the endometrium or not. That would 
require the dilation of the womb, and practically a slight operation, 
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and that is the cause of vicarious menstruation, disease of the endo- 

ing therefrom. The witness further testified in reply to 

% qU TtiUask you whether Dr. Kelly does not say ^tjhe effi¬ 
cient undevlyinf; cause of vicarious m^ruaUon is not yet unde^ 

tld II i.lKuXd i direreo of <l» endometrium, 

Thereupon the defends.» further >nmnWn the 

s°.i s 

is “.ms.. *r 

lady lying alongside of the_car a u , t | ie circumstances of 

platform, and thereupon the witn s ~ eolored woman cam e along 

Mu" 

said it was hers and he 8 a '® there That the car stopped but 

t seeing any other colored " oma n the , 1 a until after the 

once and that he received no bell to starti tne car up 

accident was over and the lady was picked up. 

Snr Svl *enfe JnVing . show £*«*£££& 

carefully over to the plaintiff > y tha t she didn’t remember 

desired. Also that plaintiff told witne=. < n« plaintiff 

hearing any bell rung as she was ^ ^ was 

did not tell witne^ tbaUhe b U M 8 ^ phe fell immediately 

stepping off. 1 hat piaini . . terv j ew with her, when she 

I she put her foot on the ground- At *' s could not raise her 

signed the statement in <1 , too tnlkins 1 about having these pains 

hfnd to her head and when she was tdkm| about ha g V 

in her back she put the arm which she said aie cc bkdes to 

head, behind her and near v witness presumed that 

Show witness where the arm behind 

a}* «" * lt T‘‘Z h*’ S then remarked P “I am such an active 
her and said Ouch _d some times. On cross examina- 

80 -h« pl"inti» mired her «m ,ud m.d 

“Ouch” she flinched. 


Vl 


ANNIE L. PEARCE VS. CAPITAL TRACTION COMPANY. 


Thereupon defendant called William A. Cox who was conductor 
on the car on which the plaintiff was riding at the time of the acci¬ 
dent. He gave evidence tending to show that he heard the push hell 
ringing between K and L Streets; the car stopped on the south side 
of L Street at the usual place in front of the church. Just before it 
stopped, plaintiff got up and went to the front door; a colored woman 
also got up and came to the back door. When the car stopped he 
started to pull the bell, and saw the motorman was gone. After the 
colored woman got off at the rear end he looked out and saw T the 
colored woman and the motorman helping- plaintiff up. Tt was not 
quite dark but lights were lit on the street; that the car made only 
one stop at that comer; that he did not pull the bell to start the car 
and it did not start until after the accident; that he got the name of 
the colored woman who left by the rear door, whose name was Mary 
Gray; that the plaintiff, when she was helped up, claimed that she 
had lost $4 and said the colored woman, Mary Gray, had it in her 
mouth and Marv Gray opened her mouth and showed that it vras not 
in there and a colored man picked the money up from the street and 
gave it to plaintiff but refused to give his name. 

On cross examination witness testified that he did not know 
whether the colored woman or the motorman got off first, but when 
he looked up after the colored woman got off he saw the motorman 
was off and that he did not see the motorman get off. At a former 
trial of this case, the witness testified that he saw the motorman get 
off the car as soon as the colored woman got off the car and that he 
saw her get off first and then afterwards saw the motorman get 
off. 

21 Whereupon the following questions were asked and an¬ 

swers given: 

“Q. Would you say that when that accident happened that it 
was daylight? " A. Well, it was twilight. 

Q. I am asking whether you say it was daylight. A. I say 
twilight. 

Q. I call attention to your testimony, formerly at page 163: 

‘Q. Was not this (referring to the accident) after dark? A. No, 
sir. 

Q, It was not? A. It was not dark. 

Q. It was daylight? A. Yes, sir.’ 

Q. Did you say that at the last trial? A. I don’t remember. 

Q. Then I will ask you whether you did not say this, as fixing the 
time of the accident. 

‘You say it was daylight? A. Well,'the lamps were lit but it was 
still daylight. 

Q. It was daylight? Were there any lights lighted in the car,’ and 
vou say you don’t remember. A. I don’t remember about lights 
being in the car but the lights on the street were lighted.” 

That the accident happened at 6:15 P. M. 

Thereupon the defendant called as a witness, Mary Gray, passen¬ 
ger on the car on which the plaintiff was riding. She testified in 
substance that when the car stopped she got off at the rear end and 
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MW th« nlaintiff Ivins on the street, about midway of the car, that 
5T ^r stooged risht bv the Church, that it was dark because the 
kmps weighted 8 Car stopped only once according to recollection 

° f TbatThe went toward plaintiff and picked her up and fixed her 
hair and put her combs in and put her hat on and was about to g 
away when the lady said to witness: “You have my money That 
witness told her she did not have her money; b^usedm hadno 
racket in her (witness’s) coat; that plaintiff then said You naieii 
to your mouth.” and then witness opened her mouth and shove 

plaintiff that she had no money in it. 

22 1 On cross examination, witness further testified that she 

22 heard a noise and then she got off the car and sawplaintiff 
about half way down the car ; that the car had cratedl L StreeMhat 
the ladv was lying about in the middle of 14th and L, street., w nee 
upon witness was asked the following questions and gave the follow- 

m “Q D As to this stopping more than once, you don’t remember much 

about it, do you? A. No, indeed I don t. 

Q. You were not paying any attention to that. A. Exactly so, 

1 T But you are clear that the car went across L Street before it 
stopped; that is where you saw the lady, is it not. A. Yes, ar. 

^he 6 C^RT he i “'ink tbe'witnS is mistaken, because she said 
on her dSTxaminatton it was at the church; and you confused the 

^MrTfeSy'YdWofiStotnfuse the witness. 

The Court: I know, you did it unintentionally, but I think >ou 

did confuse her. 

Mr. Frailey : Let me put this question- 

The Court : I will ask her myself. 

By the Court: 

I Q. Where did you say this car stepped? A. At 14th an 

I St Q et Where was it with reference to All Souls Church when the car 

I S TYl, iherelTthTChurch with respect to the car? You know 
where that church is there? A. I do. 

****** 

03 A. I know, but I said the car— when I got off the car 

stopped right in front of the church. „ 

Q. That is what I understood you to say. A. Yes, si . 

* * * * * * * 

The Court • It could not get across L street and be in front of the 

chS lime, sje i, mi^k.n .ta.C«. « »*«• 

Mr Frailey : I think that is for the jury to say. in order to 
make sure about this I would like to read the testimony of this 

witness at the former trial. 
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Mr. Dunlop: We object to that. If he wants to contradict her, I 
that is another thing. 

Mr. Frailey: Your Honor has said that I confused the witness. I 
Of course. I would not confuse the witness intentionally, but your I 
Honor has said that I confused the witness, and I want it to come I 
out here what she said at the former trial of this case with respect I 
to crossing L street. 

Mr. Perry: In answer to just such a cross examination. 

Mr. Frailey: I won’t say that. 

Mr. Perry: Suppose you read it then. 

Mr. Frailey : I will be very glad to read the whole cross ex¬ 
amination, if necessary, because I do not think it is quite fair to say 
it was in response to the same sort of cross examination, because this 
jury was not there to see it. If the Court will permit, I will read 
the whole cross examination of this witness at the last trial, begin¬ 
ning at page 136. And I would like also to call attention, with j 
reference to Mr. Perry’s remarks just now, as to what she said during 
the examination in chief, at the last trial. 

Mr. Perry: You will never understand, Mr. Frailey, any remark 
of mine as indicating you would do anything unfair. 

Mr. Frailey: I know that, I want it to appear that she stated 
in her direct examination at the last trial, as follows, beginning at 
page 134 (Mr. Dunlop is examining the witness) : 

“Q. When the car was standing there, and you and this lady and 
the others were standing there by the side of it, where w T as it with 
respect to the corner? A. As to the comer? 

Q. Yes. A. It was not far from the corner. 

Q. On which side of the corner? A. On the righthand side. 

24 Q. I mean, was it on the north side or the south side of the 
corner? A. Oh, on the north side. 

Q. Was it on the side where All Souls church is, or on the other 
side of L street? Do you know where All Souls Church is? A. I 
think it was on the side where the church is. I don’t know much 
about that neighborhood at all. It was on the side where the church 
is. 

Q. Do you know the side of the cross streets, where the cars 
usually stop? A. I do. 

Q. Was this on that side or not? A. It was. It had crossed over 
already. 

Q. What is that? A. It had crossed the street already. 

Q. At the point where you got off of the car, was that or not the 
usual place for the cars to stop? A. It was the usual place. 

Q, Are you familiar with the neighborhood particularly? A. I 
am not. 

Now bearing in mind she said it was the usual place, on cross 
examination I say: 

“Q. I understood you to say the car had crossed the street? A. 
Yes, sir. 

Q. It was going up 14th street and had crossed the cross street; is 
that right? A. It had. 
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Q. I also understood you to say that you were unfamiliar with the 
place, the locality up there? A. No, ' 

Q SoTharyoudoTofknow do you, just inhere the usual stoppmg 
places of the <Lrs are? A. I know the car stops on the opposite side 
of the street always. 

25 Q Q - SuteaKal tht crtto street first and then 

^ And tot is what you call the usual place? A. Is not that the 

“ S Q al I P !uiTasking you. A. That is what I thought it was. 

O That is vour recollection? A. Yes, sir. 
q! So it had crossed L Street? A. Yes, sir. 

By Mr. Frailey: 

Q. You testified that way at your former trial in this case, did 
you not? A. I suppose so.” 

Thereupon defendant called as a witness Clara M. Sydnor, cashier 
• tLo Hnm store at the corner of 14th and L Streets, Northwest who 
Lave evince tend ng to show that she knew the plaintiff who had a 
come^tion vvdth her on December 3rd, 1907 in the drug store; tot 
plaintiff asked witness 

1 f f mnnpv The ulaintiff said “I would be willing to pay — 
lo ?f n °L St' remember whether plaintiff said $5 or $35. Witness 
told plaintiff she did not see the accident and ^IJ^^^to 

Si £ te t. Wi.n«. »d plaintiff 

had no further conversation thereafter on the subject. 

26 * On cross examination the following questions were asked 

“Q. As^matter (ff fact now. Miss Sydnor you did not pay much 
attention to the conversation, did you? A. No, I did not. 

G What is that? A. I did not pay much attention to t. 

O So that when she talked to you you did not pay much attention 
to her? A. 1 did not intend to be a witness for her, and therefore I 

did not ask what amount of money she said. a No If a 

Q You did not pay any particular attention to it. A. No. It a 

l a( to comes up and^talks to me, I certainly am going to talk to her 
But to thing was not anytliing to me. I listened to her. She told 

“Q^Then when jmtoold her you had not seen it and could not he 
a witness after that, she left the store? A. Well, before she left the 
store she told me tot her doctor ? id that all she would need would 
be one good witness and she would get lots of money. 
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Thereupon the defendant called as a witness Annie Green who! 
lives at 1231 First Street, Northwest. In November 1907 she lived! 
at 1109 Fourteenth Street, Northwest, at an apartment house where] 
she was employed as janitress. Had seen the plaintiff. The wit¬ 
ness’ attention being called to a period shortly after November 4,1 
1907, she stated that plaintiff came into the flat where she w^as about! 
that time in the afternoon. The following conversation took place :P 
“I came up in the hall and saw a lady sitting there and she asked I 
me if I knew her. She smiled and said, ‘No, madam.’ She said, I 
‘You don’t?’ I said ‘No, madam.’ She says, ‘I have come to see you! 
about a lady that fell off the car about a month ago.’ I said, ‘II 
didn’t see no lady fall off the car.’ She says, ‘You didn’t.’ I says, I 
‘No, madam.’ She says, ‘Well, there is good money in it for you.’ I 
I says, ‘There ain't no money in it for me. I didn’t see you fall off I 
the car.’ She says, ‘You didn’t?’ I says, ‘No, madam.’ She says, I 
‘Well, you were standing out front.’ I says, ‘I mought have I 
27 been out front; but I didn’t see you fall off the car. I ami 
often out front.’ 

She says, ‘Well, there is good money in it for you.’ I says, ‘There I 
is no money in it for me, because I didn’t see you, and I wouldn’t I 
take an oath to nothing I didn’t see.’ ” 

Witness had never seen plaintiff before that time. 

On cross examination, the following questions w T ere asked and 
answers given: 

“Q. You say she said there was good money in it? A. Yes, sir. 
Q. Did she say there w r as good money in it if you knew any¬ 
thing about it? A. She didn’t say anything about knowing. She 
said, ‘There is good money in it.’ ” 

Thereupon her testimony at a former trial of this cause was read 
as follow’s: 

“Q. Did she tell you who the lady w r as? A. No. 

Q. Simply said a lady fell off the car? A. Yes. - • 

Q. And said there was good money in it if you knew anything 
about it. A. Yes, sir.” 


“Q. And then aftenvards you told her that you knew nothing 
about it? A. Yes. 

Q. And then she left, is that right? A. She w r ent out afterwards.” 

Witness further testified that the conversation tool£ place in the 
afternoon and the witness thinks it w’as in the summer time. Was 
not sure—either fall or summer—didn’t think it was cold weather— 
it was summer, as near as witness could remember, and that the lady 
asked her if witness had seen a lady fall off the car about a month 
before. 


28 Thereupon the defendant read the testimony of Floyd 

Brow t n which he gave at aformer trial of this case, said Brown 
having died before the time of the present trial. Said Brown testi¬ 
fied in substance that he lived at 31 Defrees Street, Northwest, and 
worked in November 1907 at the drug store at the corner of 14th 


i 
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and L Streets where Miss Sydnor w-* mhier That he was a porter. 

That he delivered a package at 1022 Vermont ^ ^ drug store 

came to the door and aske , ^ 14 th Street car at 14th 

and if he remembered her falling off the wtn then 

and L Streets two weeks before. who was standing at the cor- 

lady asked if he knew a colore w witness replied in the nega- 

ner at the time of the acci would find the colored woman 

tive. The lady then said drug store was going 

“ r ~ s - —- 

he On f ero^Txamination'witness testified that lady did not use any 

^wt/elfpo^ !Lri“-tSnr tasked and answers 

"I ~ A she ;: id sh ; 

W °Q d I P meam I a wdnU. A. That she would pay me if I saw it 

“o. BuUf you dtdnotsee it, then she would not pay? A. I did not 

suppose she would P a ?p^ ti “° a gf nt took statement of wit- 
29 When the Capital Traction age ^ he wag tolking to 

was uzz the lady told him ’ but 

» “TEtn „„ («. 

“Q. Do you remember any ^nvemafion^oU store) ? A j don>t 

mmemC any cSeSation in question. I was in there quite a 

ts «s 

off the car to which An * <jid no t sa y there was good 

plaintiff did “pi^Ktattar fcetifi'od that she had never seen Floyd 
SSS fntr Me', »d nter tad an, .onv.rsttat tn* b» » - 
tified to by Floyd Brown. 

- • •„ , 1 , 0 . chstance of all the evidence in the ease. 

The foregoing is the su _ following instruction: 

• Whereupon the P la11 ^*® th testimony of the witnesses, Clara 
“The Jury are instructed thatthe t^tunony. { fcy ^ fa 

M. Sydnor, Annie Green an y solely upon the question 

So beUen into con^Uon J ^ lel ^ 3 P actioll) q an d the 

•* u ” s&a* i £ 

30 !hS of°ithe liability of the defendant to the plaintiff. 

3—2682a 
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But the Court refused to grant said instruction, and to the refusal 
of the Court to grant said instruction the plaintiff by her counsel 
then and there duly excepted. Thereupon the Court charged the 
Jury as follows: 

The Court (Mr. Justice Barnard) : Gentlemen of the jury, this 
action has been brought here to recover damages on the alleged 
theory that the defendant was guilty of negligence in starting its car 
while the plaintiff was getting off, and that is the first question you 
have to determine. Was she in the act of getting off this car at a 
time when the car was standing still, and did the car start while she 
was in that act, before she had time to get down on the ground? 
That is the first question. If you answer that question in the nega- 
ti\e, of course that ends the case, because she cannot recover on any 
other theory. That is the theory of her declaration, and the theory 
of her proof, so far as it is made here. Was she in the act of getting 
off that car ? Had she gotten down on the step w’hen the conductor 
rang the bell and the motorman started the car, throwing her off? 
If she carelessly got off the car while it was in motion, before it 
stopped at all, she could not recover, because that would be no negli¬ 
gence on the part of the defendant. 6 

She said she got up when they passed the alley in the square 
after having pushed the button, went out on the platform' 
31 and was there on the platform at the time when the car 
reached the place where it should have stopped, and got down 
on the step, and while she was in the act of getting off, while she had 
one foot on the step and was in the act of getting down, the car 
started. That is the theory upon which she must recover, if she re¬ 
covers at all, and of course you have to look at all the ’ testimony 
that bears on that fact, and see whether or not she is correct in that 
statement, before you can find for the plaintiff. If she fails to make 
that out by a preponderance of the evidence, evidence that will sat¬ 
isfy your minds over any of the testimony of the defendant in the 
case, of course then she cannot recover a verdict in her favor So I 
am going to give you now the law as granted in the pravers of the 
plaintiff and the defendant on that question of liability. Then I 
will have a few words to say about the prayer as to damages after¬ 
wards, and the facts as to damages. This is the plaintiff's first 
prayer: 

“If the jury believes from the evidence that, on the evening of the 
4th day of November, 1907, the plaintiff was a passenger on one of 
the defendant’s cars bound north on 14th Street, Northwest in the 
City of Washington; that the plaintiff as said car approached the 
intersection of L Street, Northwest, with 14th Street, gave the signal 
for the car to stop at said intersection or corner, and that said car 
came to a full stop at or about said corner; and that plaintiff while 
the car was standing still at said point started to alight from and 
leave said car; that while the plaintiff was so in the act of alighting 
from or leaving said car, and before she had entirely left the same 
the defendant, through its employees, started said car, and 
Si thereby the plaintiff was thrown to the ground and injured, 
then their verdict should be for the plaintiff.” 
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The prayers on behalf of the defendant on that subject are Nos. 

tiff can reco\ei ag< pvidence that on the occasion in ques- 

"" IndESg .O Sghl therefrom, it .» ^ '»™ rf “ d 

threw her. , . counsel the questions as to how long it 

As has been argued by wunsei, i 4 whether the car did stop, 

“ ??W tantamount of damage. that .ill »»!«"• 

“£‘E, and EE in that ~P~t »hicb I have grmrted a. the 

fnr/B'fol' the pSj, iXSiEtnVStl 
in her favor for such a sl j m a ff J infuries if any, which they 

fairly conndensate the idamt tt^^ th > f the accident de- 

ma .yj» ld tuc pviden^ and in this connection they may 
33 take into consideration the physical pain andmentolsuffer^ 

call vour attention to a fact that diet not escape r a 
tat tan. of the counsel mid 

curred over six \ ears ago, p , 97 1909 quite a long time 

rsrtp? s 

-ss 

"tagS'tomnfc.., amendmeot to that daclaration, in .hi.h da. 
^And was seriouslv and permanently injured in and alxiut her left 

Jfd suffer derange - 

“C^foTyC UTS, four month, after aedden. w» 
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the first time any question of that kind comes in the case. 

34 Then there is this abnormal menstrual trouble, vicarious 
menstruation. Do you suppose if that was an injury she suf¬ 
fered in connection with that accident she would not have told her 
counsel about it when she filed this declaration originally? I am 
simply calling your attention to that fact, for you to consider 
whether that gives you any clue as to these injuries. It does not ap¬ 
pear in the case for four years and nearly four months after the ac¬ 
cident occurred. Do you suppose counsel such as she has here would 
have left that out if that had been the fact, and would she have kept 
that fact from her counsel when she was bringing to their attention 
the injuries which she had sustained? Of course, you are to con¬ 
sider that in connection with her testimony here and all the testi¬ 
mony in the case, as to whether or not she had suffered these injuries, 
and whether her testimony is entitled to be believed. She is a party 
in interest here. That subject is before you to consider, and if she 
is not entitled to be believed, of course, then you can throw her tes¬ 
timony out entirely; and if you should find that she has, in her tes¬ 
timony, sworn falsely to any material fact in the case knowingly and 
wilfully, you would be at liberty to throw her testimony out entirely. 

I am throwing these suggestions out to you simply to call your at¬ 
tention to that fact. # 

There is some conflict here; there are always contradictions and 
conflicts in these cases about immaterial things or material things. 
One of the witnesses says that car stopped right in front of that 
church, and vet she says in the same breath that the car went across 
to the other side of L Street. Which of those statements is correct? 
Which would be most likely? Could she remember where 

35 that church was better than she could remember a location in 
the street? What would be the natural conclusion for a jury 

to draw from that kind of testimony? She is mistaken about one or 
the other, evidently. She could not stop right in front of that 
church, which is on the south side of L Street, and still the car go 
over to the north side of L Street. That would be impossible. There 
are contradictions of that kind in every case, and you gentlemen 
of experience and judgment are to look at those contradictions in 
judging the testimony. You are to consider the faculties these 
people have, their ability to observe, to remember, and to state facts, 
They never see the same things alike. Two or three witnesses never 
see and describe a thing alike. Some will see one part and some 
another; some will forget one part and some another, and they never 
will describe it to you just alike. But the main fact to be determined 
in this case is whether that car stopped more than once at that point, ■ 
and whether this lady was getting off the car after it stopped, and 
the car was started while she was in the act of getting off. If she got 
off before the car stopped, then she cannot recover. If she waited 
until the car started again and then undertook to get off, she cannot 
recover. So, that is the crucial point in the case, on the question of 
liability, that one fact, whether or not she got off the car while it 
was. moving. 

As I said before, the weight of the testimony and the credibility 
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of the witnesses axe .nth* 

36 those from the a PP^ rance H g are gome witnesses who say 
testifying and all that Hew we .o ^ ^ she f 

they were offered money, 0T 0 * xbos e witnesses, of course, had 

fered money to testify in this ‘ase^ lb th an thair state- 

no relation whatever to the acciaem iise ^ doeg testify to the 
ments bear on the testiimony o ^ P ’witnesses, if true, would 

accident. 0 ‘fwrShv^ of the plaintiff in the case, and 

very materially affect the creai> onn^ider in connection with 

you would have that circumstance to conader interest ed in 

th is other fact, that she is topta >Jm who is inter . 

it, the same as you would have witn an> on 

^fdo^knm; that there is any. other matter to which I need call 

your attention Take o“ much of the charge of the 

Thereupon the and figures, following, to wit: 

Court as is contained in the " or ■ » thg after the accident was 

“That is, four years and nearly f our months « ^ ^ „ 

the first time any question of tha areume ntative to so much of 

,JSni & So" STSSStSW '»'• 

u .hi. 

struation. Do you suppo. ^ave told her counsel about 

nection.with^that^ac^ident shejv^ ^ ^ ^ 

37 

Sonlhe f TnjS which ^ ^ s ^ n ^ h of the charge of the 
Thereupon the P^^f^fand figures following, to wit: 

^r,^".h“w“g1h~ »..«J~ ««p'y “ »°” 

attention to that fact.” , . muc h of the charge of the 

“One of the witnesses says tha PP , , went across 

church, and yet ishe of those statements incorrect? 

to the other side of L street. \ remember where that 

Which would be most in the 

^fwoulS the natural conclusion for a jury to draw 

I. StrJ and .till the oar go over to the 

. s £.Sr3rSK‘ ss-asss 

while the jury were still at the bar of the Court and before they had 
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retired to consider their verdict, entered upon the minutes of the 
presiding Justice; and the plaintiff prays the Court to sign this her 
bill of exceptions, which is accordingly done this 21st day of April, 
1914, now for then. 

JOB BARNARD, Justice. 


[Endorsed:] Copy. Law. No. 51456. Annie L. Pearce vs. The 
Capital Traction Company. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court, No. 
2682. Annie L. Pearce, appellant, vs. Capital Traction Company. 
Court of Appeals, District of Columbia. Filed Apr. 28, 1914. 
Henry W. Hodges, clerk. 
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CAPITAL TRACTION COMPANY. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia in favor of defendant below, 
appellee here, in a suit, brought against it for damages for 

personal injuries. ^ . . 

The declaration was filed February 27, 1909, and the 

cause by the pleadings was at issue March 10, 1909. Febru¬ 
ary 26,' 1912. plaintiff obtained leave to amend her declara¬ 
tion by inserting therein a description of additional in¬ 
juries. To the granting of leave to thus amend the 
defendant’s counsel consented (3). 
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On December 2, 1913, a verdict was rendered in favor 
of the defendant, and after the overruling of a motion for a 
new trial judgment was entered on the verdict, from which 
this appeal was prosecuted. 

No error is assigned to any ruling of the court admitting 
or excluding evidence, and the exceptions which will be 
herein argued relate solely to portions of the court s charge 
to the jury (5-6). 

Before these exceptions are stated a brief resume of the 
facts of the case is appropriate. 

The claim of the plaintiff is that on the 4th of November, 
1907, having been in the business part of the city, she 
boarded a car of the defendant bound north on Fourteenth 
street, to return to her home, 1022 Vermont avenue. After 
signaling by the push-button for the car to stop at L street 
northwest, she was about to leave the car after it had stopped 
at the south curb of L street, when, as she was in the act of 
alighting, the car started and threw her to the ground. 
Among the injuries she sustained was a lump near the left 
breast, which at the time of trial had increased; and certain 
other injuries described on page 8 of the record, and men¬ 
tioned in the amendment to the declaration above referred 
to, developed shortly after the accident. The physician w T ho 
first attended her died long before the trial. 

The onlv other witness to the accident who testified on 
«/ 

behalf of the plaintiff related her observation of the move¬ 
ments of the car from which the plaintiff had attempted to 
alight. This witness was crossing Fourteenth street diago¬ 
nally and proceeding toward the east when she saw the car 
referred to standing still. She then observed that the car 
started after the starting bell had rung and then came to a 
stop after it had reached about the middle of L street, and 
about that time she saw the lady falling from the car (9). 

The credibility of the plaintiff was attacked during the 
trial in two ways: First, by the introduction of evidence 
tending to contradict her statements, and, secondly, by the 
testimony of witnesses, which the defendant claimed tended 








to show that the plaintiff had attempted to buy their 

ft 

testimony. 

The fact that the amendment to the declaration alleging 
certain injuries, mention of which had been omitted in the 
original declaration, had been filed a considerable period 
after the date of the accident was not alluded to or com¬ 
mented upon by counsel for the defendant at any time dur¬ 
ing the trial. The remarks of the court with respect thereto 
will be referred to later. 

The attack upon the plaintiff’s credibility by testimony 
at variance with hers began by contradicting the evidence 
of the plaintiff with respect to a statement which she had 
signed and which was prepared by the claim agent of the 
defendant, one Hill, who had called upon her a few days 
after the accident and while she was suffering pain. This 
statement recorded that plaintiff had heard no bell ring as 
she was getting off the car, whereas she testified that she 
had heard such a bell. There was also a slight discrepancy 
between her evidence and the statement with respect to 
whether she had stepped down to the street with her right 
foot or whether it was in the air when the car started (8-11). 

The plaintiff also denied that she had accused any colored 
woman immediately after the accident of having picked up 
her money and put it in her mouth. Her denial was con¬ 
tradicted by the motorman, Green; the conductor, Cox, and 
a witness for the defendant named Mary Gray (11- 
12). The plaintiff, however, further stated that some one 
gave her her money—“she was so dazed she did not know 
what happened” (9). 

The attack upon her credibility by the evidence of wit¬ 
nesses with relation to their being approached from a finan¬ 
cial standpoint appears from the evidence of one Clara M. 
Sydnor (15), Annie Green (16), and one Floyd Brown 

A witness for the defendant, named Mary Gray, in her 
testimony made certain contradictory statements which the 
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plaintiff bv her counsel in argument to the jury claimed, 
and now claims in this brief, bore out the contention of 
the plaintiff that the car from which she had attempted to 
alight stopped both at the south curb of L street, at the 
corner of Fourteenth, and again about the middle of L 
street. This witness, referring to All Souls’ Church, which 
is situated at the southeast corner of Fourteenth and L 
streets, testified that the car stopped right by the church, 
and that she saw the plaintiff lying in the street about mid¬ 
way of the car. The witness herself was a passenger on the 
car and had left the car at that point. On cross-examination, 
however, she stated that the car had crossed L street, and 
that the plaintiff was lying about in the middle of Four¬ 
teenth and 1.. and, referring to her recollection that the car 
had stopped only once, she testified that she was not paying 
anv attention to that feature of the occurrence, but that she 
was clear the car went across L street, and that is where 
she saw the lady (13). The court then took occasion to say 
that she was mistaken about one or the other of these state¬ 
ments, and thereupon, after a colloquy between the court 
and counsel, her examination at a former trial of the case 
was read to her. in which she had given similar testimony 

(14-15). . 

Counsel are not unmindful of the fact that the province 
of this court is not to weigh the testimony of witnesses or 
pass upon their credibility. The applicability of the con¬ 
tradictions in this record to the function of this court lies 
in the comments contained in the trial court’s charge: First, 
with respect to the plaintiff and her position and credibility, 
and second, concerning the testimony of the witness Mary 
Gray, to all of which language exception was duly taken, and 

which will be referred to in the argument. 

Claim is made by the appellant that portions of the charge 
of the court below were so erroneous and constituted so 
much of an argument in favor of the defendant that it 
would have been impossible for the jury to have found for 
the plaintiff in the face of the language used. 
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Assignment of Errors. 

The court below erred as follows: 

1 Jn refusing the following instruction requested by the 
plaintiff: 

“The iurv are instructed that the testimony of 
the witnesses, Clara M. Sydnor Annie Green and 
Floyd Brown, if believed by them, is to be taken 
into consideration by the jury solely upon the ques¬ 
tion of the good faith of the plaintiff in bringing 
this action, and the credibility of her testimony. The 
jury are not to consider the testimony of said wit¬ 
nesses as bearing in any way upon the question of 
the liability of the defendant to the plaintiff. 

2. In using the following language in its charge to the 
jury: 

“That is, four years and nearly four months after 
the accident was the first time any question of that 
kind comes in the case.’’ 

3. In using the following language in its charge to the 
jury: 

“Then there is this abnormal menstrual trouble, 
vicarious menstruation. Do you suppose if that was 
an injury she suffered in connection with that acci 
dent she would not have told her counsel about it 
when she filed this declaration originally • 

“Do you suppose counsel such as she has here 
would have left that out if that had been the fact, 
and would she have kept that fact from her counse 
when she was bringing to their attention the 
juries which she had sustained' 

4. In using the following language in its charge to the 
jury: 

“I am throwing these suggestions out to you sim¬ 
ply to call your attention to that fact. 
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5. In using the following language in its charge to the 
jury: 

‘‘One of the witnesses says that car stopped right 
in front of that church, and yet she says in the same 
breath that the car went across to the other side of L 
street. Which of those statements is correct? Which 
would be most likely? Could she remember where 
that church was better than she could remember a 
location in the street? What would be the natural 
conclusion for a jury to draw from that kind of 
testimony? She is mistaken about one or the other, 
evidently. She could not stop right in front of that 
church, which is on the south side of I j street, and 
still the car go over to the north side of L street. 
That would be impossible.” 


ARGUMENT. 

L 

As to the Court's Charge Respecting the Plaintiff's Injuries. 

While urging that the trial court in this case committed 
error in that part of its charge which comments on plaintiff’s 
injuries, counsel is not unmindful of the rule which prevails 
in the Federal courts permitting the trial judge to express his 
opinion on the facts of a case in charging a jury. But that 
rule has its limitations. It is thus stated in Doyle vs. Union 
Pacific Ry. Co., 14 1 U. S., 413, at p. 430: 

“But it has often been held by this court that it is 
not a reversible error in the judge to express his own 
opinion of the facts if the rules of law are correctly 
laid down, and if the jury are given to understand 
that they are not bound by such opinion." (Italics 

ours.) 

Attention is therefore now directed to the court’s charge 
in the case at bar. 
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Although no evidence had been adduced with respect to 
why the plaintiff’s declaration had not been amended as to 
her injuries until four years after the accident and 
no comment made thereon during the trial, and although 
the amendment recites the consent of the defendant com¬ 
pany (3), the court below singled out this delay and brought 
it to the attention of the jury, thus giving it undue promi¬ 
nence, in violation of the rule against the segregation of 

specific facts for comment. 

Davis vs. Co Mens, 12 App. D. C., 51, 54. 

Turner vs. Am. Sec. & Tr. Co., 29 App. D. C., 460, 

472. 

Bradford vs. Nat’l Ben. Asso., 26 App. D. C., 268, 
274. 

But. as appears from the third assignment of error, the 
court did not stop there. He proceeded to argue to the 
jury that the plaintiff and her witnesses had been testifying 
falsely with respect to the particular injuries embraced by 
the amendment because of ber delay in alleging them, a- 
though no such point had been made by the defendant and 
no explanation had been asked of plaintiff by defendant or 

by the court. 

After the court’s argument in the parts of the charge 
excepted to, it was too late to explain, and plaintiff was 
thereby prevented from giving any explanation why the 
particular injuries had not been included in the original 
declaration. And it may be observed that the amendment 
alleges a trouble somewhat peculiar and unusual and calcu¬ 
lated to cause embarrassment and hesitation to any female in 

disclosing its nature to her counsel. 

But the court, upon no suggestion of the parties, addressed 
the jury in language which might have been suitably and ef¬ 
fectively employed in a closing argument by defendant’s very 
able counsel. What more could defendant’s counsel have said, 
had he been so minded, than “Do you suppose if that was 
an injury she suffered in connection with that accident she 
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would not have told her counsel about it when she filed this 
declaration originally?” * * * “Do you suppose counsel 

such as she had here would have left that out if that had 
been the fact,” etc. (referring to the menstrual trouble) ; 
thereby in effect assuming that plaintiff had not so informed 
her counsel at the time of the institution of the suit—as to 
which there was no evidence—and instructing the jury that 
because of such omission the injury referred to was not 
caused by the accident at all. And this in the face of the 
evidence of the plaintiff and the witness Meyers (10), that 
the trouble was a fact and was brought on by the accident. 

Granting that the court had the right to express an opin¬ 
ion. did he leave the question as to whether this peculiar in¬ 
jury and its cause were facts for their ultimate determina¬ 
tion? What he said was that he was calling the jury’s at¬ 
tention to the fact (delay, probably) for them to consider 
whether it gave them any clue as to the injuries. What clue 
did they need? They had the positive testimony of the 
plaintiff and Mrs. Meyers and the medical testimony, and 
it was for them to say whether the injuries were there and 
what caused them, whatever the opinion of the court 
might be. 

But while the court told the jury the credibility of the 
witnesses and the weight of the testimony was for them, he 
did not tell them they were not bound by his opinion, as 
he should have done, because, whatever they may have 
thought as to the weight of the testimony or the credibility 
of the witnesses, he had practically told them that the delay 
appearing of record in the amendment to the declaration and 
the argument against the plaintiff which he based on such 
delay were stronger than the testimony. 

And, worse still, the unfairness of the charge and its fatal 
effect upon the plaintiff’s chances of recovery appear with 
glowing prominence in the language used in connection with 
the words to which exception was taken at page 20 of the 
record. In this language is a very strong hint—almost a 
direction, indeed—that the jury discard the plaintiff’s testi- 
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mony altogether because of the delay in alleging injuries, 
above referred to, and the fact that the plaintiff was a party 
to the suit, and the rule faleu* in two, fal*us in ornnibus. 
should be applied to her. And, it is submitted, the argu¬ 
ment of the court is couched in such terms as to leave senou 
doubt in the minds of the jury whether the plaintiff came 
under the category of a “witness,” when told by he court 
later on that the credibility of the mtnesses was for them 
A charge so argumentative and so manifestly unfair^has 
not been sanctioned even by the Federal courts. It has been 

C °°wT« d ’u. S., 153 U. S„ 614, is the leading case on the 
limit to which a Federal court may go in expressing l 
opinion to a jury. This court is familiar with that cases and 
has quoted its language in a recent decision; so it is unne 
sanMo quote it here. Coberth vs. Great Atlantic & Pacific 

Tea Co 36 Ann. D. C., 569, 5/5-76. _ 

The language of the court below in the case last cited was 

approved, but the judge had advised the jury thus: 

“You are entitled to pass upon the evidence your¬ 
selves The court may give you its views of the evi 
dence but it is not binding on you You are entitled 
to believe or disbelieve any part of the ev idence th t 
you find in the case. 

In the latest case in this court on this subject the trial 

court instructed the jury that certain evidence tending t 

.how intoxication of the defendant, who was accnsed 

, • first deeree “should be received with caution 

and carefullv examined in connection with all the «rcuim 
Stances in the case.” This language was held error because 
i amounted to telling the jury that this evidence should be 
weighed bv a standard different from that applied to other 
evidence in the case, although the weight ultimately to be 
riven to such evidence was left to the germination of the 

f ury Saber* U. S, 40 App. D. C„ 440, 445-6. 


I 

I 

5 
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Reading the parte of the charge excepted to relating to 
plaintiff’s injuries in connection with the rest of the charge 
on that subject, it must appear clearly that the jury were 
told to judge the plaintiff’s evidence by a different standard 
because of delay in alleging injuries apparent of record and 
unexplained (although no explanation had been asked), and 
because she was “a party in interest here.” 

It would seem unnecessary to subjoin cases where courts 
have been reversed or sustained because of their opinions 
expressed to the jury on the facte of any one case. The 
rule has been well stated by the Supreme Court and repeated 
bv this court, and whether or not the rule has been violated 

i 7 

must be determined from the language used in the par¬ 
ticular case under consideration. 

But, it is submitted, that a charge more argumentative, 
more unfair, and more biased which did not withdraw a 
case from the consideration of the jury altogether can hardly 
be imagined. The plaintiff was singled out for attack; of 
no other witness was the jury told that if he or she had 
sworn falsely to a material fact they were at liberty to discard 
the entire testimony of such witness. The plaintiff’s testi¬ 
mony alone was to be thus weighed, and the jury were so 
advised after the court had done its best to convince them 
that she had sworn falsely as to some of her injuries because 
she had omitted to allege them for some years after the 
accident. 

In conclusion on this branch of the argument reference 
is made to the following case in which a charge similarly 
adverse to the plaintiff was condemned and the case reversed 
by the appellate court. Says the court: 

“(The charge) was distinctly and strongly ad¬ 
verse to the plaintiff, to such an extent indeed as 
hardly to be justifiable, unless the case was so clear 
as to have warranted a peremptory instruction for 
the defendant.” 
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The court then cites the “Starr" case, etc. The trial court 
told the jury with respect to the question whether a hole in 
the floor of a sawmill unguarded was a negligent construc¬ 
tion. evidence having been introduced that other similar 
mills had the same construction: 

“Now, I do not want to take that question from the 
jury it is in the case; and yet I hardly think the 
iurv will be warranted in finding that the mill was 
not properly constructed so far as the hole is con¬ 
cerned.” 


The jury returned for further instruction and the court 
told them: 

“The court has told you on that point that I didn’t 
think vou' would be justified in finding from the 
weight of the evidence in the case that the mill was 
faultily constructed, because the evidence on that 
question is all on one side. 


Held reversible error. /p p , 7fll 

Nyback vs. Champagne Lumber Co. (U O. A., a 

Circuit), 109 Fed. Rep., 732, 737. 


II. 

The Court Withdrew from the Jury the Effect of the Testv- 

many of Mary Gray. 

The fifth assignment of error refers to the comment of 
the court upon the witness Mary Gray’s evidence concerning 

ihp location of the car when it stopped. 

One of the vital points in the case was whether the car 
stopped once or twice. If the plaintiff and her witness Lizzie 
Thomas were right, the car stopped at the south side of L 
! t ’e’t i^n front of All Souls’ Church; then started and 
stopped again near the north side of L street the plaintiff 
being 6 thrown by the starting of the car. The importance 
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of the two stops was clearly recognized by the trial court 
when he said in his charge: 

“But the main fact to be determined in this case is 
whether that car stopped more than once at that 
point , and whether this lady was getting off the car 
after it stopped, and the car was started while she 
was in the act of getting off’' (20). 

The witness Mary Gray, called to the stand by the de- 

%J %j / 

fendant, had testified that the car had stopped right in front 
of the church, “When I got off the car” (13). She had 
also testified that the car had crossed L street and “that the 
lady was lying about in the middle of Fourteenth and L 
streets” (13). Pages 13 to 15 of the Record contain the 
attempt of the court to straighten out this apparent incon¬ 
sistency and the reiteration of the same testimony which the 
witness had giyen at a former trial. 

The result of the evidence of Mary Gray on this point, 
taken as a whole, is that the car stopped at both places. It 
is true that she stated “That the car stopped only once ac¬ 
cording to recollection of witness” (13), but when cros>- 
examined about this she was extremely uncertain, as appears 
from the following excerpt: 

“Q. As to this stopping more than once, you don’t 
remember much about it, do you? 

“A. No, indeed I don’t. 

“Q. You were not paying any attention to that? 

“A. Exactly so; I was not” (13). 

From the above summary of Mary Gray’s evidence, then, 
and bearing in mind that she was testifying on behalf of the 
defendant, the conclusion could be forcibly urged upon the 
jury and fairly reached by them, that Mary Gray had no 
recollection as to whether the car stopped once or twice, 
specifically stated, and that as a matter of fact it had stopped 

twice_once in front of All Souls’ Church and again near 

the north side of L street—and that thus her statement as to 




stopping at both places was not contradictory, but in accord 
with the facts, as testified to by the plaintiff and Lizzie 

Thomas. . -i 

And yet the court, not leaving the whole matter to the 

jury and after having delivered what amounted to a scathing 
arraignment of the plaintiff’s veracity, told them they should 
find which of the two statements was correct! That the wit¬ 
ness was “mistaken about one or the other evidently’—that 
“she could not stop right in front of that church, which is 
on the south side of L street, and still the car go over to the 
north side of L street. That would be impossible. ’ 

Whv would it be impossible? Was the jury bound by the 
statement of Mary Gray, that according to her recollection 
the car stopped onlv once, although as to that she paid no 
attention and didn’t remember much about it? Could they 
not sav that with her poor recollection she was mistaken 
about the single stop, and that the car stopped at both places? 
If her testimony that the car stopped at the church and also 
at the north side of L street was the assertion of an im¬ 
possibility, then the testimony of the plaintiff was of an 

impossibility. 

But if the court meant, as it probably did, that it couldn t 
stop once and at both places, then the jury were in effect told 
that thev must take the uncertain recollection of the witness 
of a single stop as a fact which they were bound by, and then 
work out which of the two places the witness meant, as both 
were impossible. They were not even allowed to discard the 
entire testimony of the witness because they might believe 
she was not mistaken as to the one place or the other, but 
wa« not telling the truth as to either! The court, indeed, 
seemed to make itself responsible for Mary Gray’s veracity! 
It has been held by this court error for a judge to grant an 
instruction which makes the court assume a fact instead of 
leaving it to the jury to find. Bradford vs. Nat. Ben. Asso., 
268 274 (supra). Yet in the case at bar the court of its 
own motion assumed, and told the jury to assume, that ac- 
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cording to Mary Gray the car stopped once, therefore she 
was mistaken when she testified it stopped at the church and 
north of L street, also. And so careful has this court been 
to safeguard the province of the jury from invasion by the 
court that in Davis vs. Cubit us, 12 App. D. C., 51, 54 (supra), 
the right of a trial court to instruct a jury to believe an un¬ 
contradicted witness was denied, notwithstanding it might be 
improper for them not to do so. How much greater error 
is it then to charge a jury that a witness is mistaken as to 
certain facts, which alleged mistake is predicated upon the 
necessary belief by them of other testimony of the same 
witness (her recollection that the car stopped once), which 
has been contradicted! 

In any light this portion of the court’s charge may be 
viewed it was misleading and confusing. But its tenor was 
very prejudicial to the plaintiff, and by reason of it the jury 
could not find otherwise than that the witness meant the car 
stopped once only, in which of the two places they were to 
determine. 

This was not the expression of an opinion on the part of 
the court, delivered with a caution to the jury that they were 
not bound by it, and that the entire testimony of the witness 
and the deductions to be drawn therefrom were for their 
consideration and final determination alone; on the contrary, 
it was a positive direction to them that the witness was mis¬ 
taken as to one of the places in which the car stopped; thereby 
precluding the jury from finding that the car stopped in 
both places and that such finding was the real solution of the 
statement of the witness; a solution which the plaintiff had 
a right to urge upon the jury, thus using the testimony of a 
witness on behalf of the defendant in support of the evidence 
of the plaintiff. And the denial by the court, of this right 
to have such a solution considered by the jury was particu¬ 
larly and peculiarly prejudicial error because of the attack 
upon the plaintiff’s credibility by the defendant in the two 
ways mentioned in the statement of the case, and the charge 
of the court discussed under the first heading, supra, wherein 








the court singled out the plaintiff as a subject for the applica¬ 
tion of the rule falsus in nno, falsus in omnibus. 

Citation of authority would seem superfluous, but we refer 
to the case already cited, Nyback vs. Champagne Lumber 
Company, 109 Fed. Rep., 732, 737, as directly in point. 

If a court—Federal or State—can deliver to a jury with 
impunity such a charge as the trial court gave the jury in this 
case, juries might well be dispensed with. 


III. 

There are in the record several excerpts from the cross- 
examination of witnesses tending to show contradictions, par¬ 
ticularly with respect to testimony given by them at a former 
trial. We deem it unnecessary to refer to them in detail. 
This court is not concerned with them in so far as they bear 
upon the credibility of the witnesses themselves. They were 
inserted, however, for the following purpose: 

The court, as already noticed, directed the jury to app j 
the maxim falsus in urn, falsus in omnibus, to the plaintiff, 
but was silent as to its application to any other witness; and 
this immediately after bringing to the attention of the jury 
the fact that she was a party in interest (20). 

The juxtaposition of the language of the court on this 
subject to the portion of the charge excepted to, referring 
to the omission of the plaintiff to bring certain of her injuries 
to the attention of her counsel, etc., amounted almost to a 
direction to the jury to discard the testimony of the plaintiff 
u nworthv of belief, and a suggestion that she was the only 
witness whose credibility was attaeked-in strong contrast 
indeed to the studied effort of the court to straighten out 
what to the court appeared a contradiction in the testimony 

of Mary Gray, above referred to. 

Therefore it seemed proper to counsel for appellant to 
incorporate in the record the excerpts above mentioned, to 
inform this court that the credibility of witnesses of the de- 
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fendant was tlie subject of attack as well as that of the plain¬ 
tiff. For tliis reason the record contains such excerpts. 

In conclusion we submit that a charge so hostile, so ad¬ 
verse. and so prejudicial to the case of a plaintiff has rarely 
come to the attention of this court, and that for the reasons 
above given the judgment of the court below should be 
reversed. 

CHARLES L. FRAILEY, 

Attorney for Appellant. 

A. S. WORTHINGTON. 

Of Counsel. 
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No. 2682 . 


ANNIE L. PEARCE, Appellant, 

vs. 

CAPITAL TRACTION COMPANY. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

« 

This was a suit for damages growing out of an accident 
to the plaintiff, who fell from a street-car on November 4, 
1907 About a year and four months later she filed a dec¬ 
laration, in which she claimed that she had sustained "serious 
and permanent injuries to her head and shoulder and was 
injured on her left hip and in the back and was seriously and 
permanently injured in and about her back. (R., 2.) 
Three years after filing her original declaration (on February 
26 1912) she filed an amendment to her declaration, claim¬ 
ing additional injuries as follows: “and was seriously and 

lk 
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permanently injured in and about her left side and sustained 
serious and permanent injuries to her left foot and has suf¬ 
fered and still suffers and will continue to suffer derange¬ 
ment of the menstrual function. 7 ’ (R., 3.) 

At the trial, which occurred in December, 1913, the plain¬ 
tiff testified to the circumstances of the accident, claiming 
that as she was alighting at the corner of Fourteenth and L 
streets northwest from the front door of a car of the defend¬ 
ant company, the car having stopped at that corner for her 
to alight, it was suddenly started as she was in the act of 
stepping from the car to the street and she was thrown. She 
produced as a witness in her behalf a colored woman by the 
name of Lizzie Thomas, who testified that she was crossing 
Fourteenth street on the evening and at the time in question, 
and that she ran in front of a southbound car in order to get 
out of the way of it, and after doing so passed behind the 
northbound car, which was standing still near All Souls 
Church, which is on the southeast corner of the crossing ; that 
before she got around the rear end of that car it had started 
up and had come to a stop, and when she got near the curb- 
• stone she saw plaintiff falling from the front of the car. 
On the other hand, the conductor and the motorman of the 
car in question and a witness by the name of Mary Gray, a 
colored woman, who had been a passenger on the same car 
from which plaintiff alighted and who alighted at the same 
corner, gave testimony to the effect that the plaintiff alighted 
from the car while it was in motion and while it was in the 
act of stopping and before it came to a stop at the said 
corner. The witness Mary Gray testified in substance that 
when the car stopped right by the church she got off at the 
rear end, and that the plaintiff was then lying on the street 
about midway of the car, and that the car made but one 
stop at that corner; that before she alighted from the car 
she heard a noise, and then when she got off she saw plaintiff 
on the ground. (R., 12, 13.) On cross-examination this 
witness was confused as to whether the car stopped on the 
south side or the north side of L street. 




3 


Three witnesses—a young lady, cashier in the drug store 
on that corner; a colored man, the porter in the same drug, 
store; and a colored woman, the janitress of a neighboring 
apartment house-gave testimony tending to show that a 
though they saw nothing of the accident, the plaintiff had 
attempted to bribe them to testify in her favor. The plain¬ 
tiff, her physician, a woman who had acted as nurse, a 
masseuse testified with respect to plaintiff s injuries. Those 
upon which the greatest stress was laid were the peculiar 
juries for the first time mentioned in the amended declara¬ 
tion filed four years and four months after the accident. 
No exceptions were taken at the trial with respect to the ad¬ 
mission or exclusion of evidence, but certain exceptions were 
taken by counsel for the plaintiff to certain portions of the 

court’s charge to the jury. , , 

The jury returned a verdict for the defendant, and the 

plaintiff moved for a new trial, which was denied, and this 
appeal was prosecuted. 

argument. 

First Assignment of Error. 

1 Counsel for the plaintiff in their brief have put little 
stress upon their first assignment of error, viz therefma 
of the court to grant an instruction prayed by them (R., 5), 
and we presume have practically abandoned it. 

The instruction is bad upon its face, and the proposition 
therein embodied, that the testimony of witnesses " ho ™ 
that the plaintiff had attempted to bribe them to testify 
falsely in her behalf, if believed by the jury, while it might 
be taken into consideration by them as affecting the plain¬ 
tiff’s credibility, could not be considered as bearing upon the 
question of the liability of the defendant, would hardly mee 
with the sanction of any court, especially in view of the fact 
that the testimony of the plaintiff herself was practically he 
onlv testimony in the case supporting her theory that the 
car' started as she was in the act of alighting, upon which the 
liability of the defendant is based. 
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Grounds of Exception Should be Given at Time Objec¬ 
tion is Made. 

The other four assignments of error relate to certain lan¬ 
guage used by the trial justice in summing up and com¬ 
menting upon the evidence in his charge to the jury. 

While counsel at the trial pointed out the exact language 
of the various parts of the charge to which he took exception, 
no grounds for said exceptions were stated, except in one 
instance, that the language was argumentative; otherwise the 
court was in no w*av advised of the nature of his objections 
or why the language was objectionable. To be sure, it may 
fairly be assumed that the ground alleged as the basis of his 
third exception (third assignment of error), viz., that it w r as 
argumentative, might be considered to apply to the subse¬ 
quent exceptions and assignments, the fourth and the fifth. 

As this is the only ground for the objections which was 
brought to the attention of the trial court, it is presumed 
that this court will consider no others. 

In Chapman vs. C. T. Co., 37 App. D. C., 479; 39 W. L. R., 
733, this court said that “the special grounds of objection 
should, at least, have been stated, so as to give the court an 
opportunity to pass upon the particular point.” 

And in Walker Furniture Co. vs. Dyson, 32 App. D. C., 
90; 36 W. L. R., 714: 

“At the close of the court’s charge to the jury, the 
defendant excepted to each part thereof ‘on the ground 
that the same was contrary to law.’ This exception 
was clearly too general to avail the defendant here. 
He should have stated the specific grounds for his 
exceptions, and thereby given the trial court an op¬ 
portunity to pass upon them. If parties are to be 
permitted to avail themselves of such general excep¬ 
tions, it is apparent that a reversal of a case may be 
asked on grounds not suggested to or considered by 
the trial court. This question has so recently been 
adverted to that it is not necessary to pursue it fur¬ 
ther here.” 



In District of Columbia vs. Duryee, 29 App. D. C., 32 , 

35 W. L. R., 254: 

“The appellee reminds us that the exceptions to 
the charge given by the court below are too ^finite 
to point out the propositions objected to. Beckwit 
vs Bean, 98 U. S., 266, 284. Specific objections to 
the oral charge must be insisted on, not only m jus¬ 
tice to the trial judge, who may thus correct an error, 
but in the interest of justice specific objections must 
be made to parts of the charge objected to. 

And in ltrown vs. Savings Bank, 28 App. D ; C ’ 3o1: 34 
W. L. R.. 800. it was held that an objection will afterwards 

not avail the party raising it unless it states the groum s 
upon which it is based and points out clearly the errors com¬ 
plained of in order that the court may be given an oppor- 
tunity to correct them. The court say: 

“This demonstrates the importance and necessity 
r V., ivn-ddv directing the courts attention to the 
specific objection raised in order that an opportunity 
may be given the court to rule thereon. 

In Louisville A N. R. Co. vs. M’Clish. 115 Fed. R.,, 268, 
,he Circuit Court of Appeals, by Mr. Justice Day, si i 
with Justices Burton and Wanty, at page 274, say. 

“The exception taken, however, does not raise the 

nnestion argued. It is as follows. 

“ ‘(41 To that portion of the courts charge " i 
nils the jury’s attention to the statute making it a 
V ' for m engineer or fireman to disregard the 
Htntorv precautfonr Defendant excepts to said 
s a to being referred to at all in the court’s charge 
»nd further excepts because, if referred to at all the 
court should have stated that the o^n to otorve 
these precautions must have been willful, in older 

™Tt S tm^that the assignment of errors is broader 
™nt. ‘ iX ton frequently held that it is not the 
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office of an assignment of error to extend the excep¬ 
tion originally taken. It is the purpose of the rules 
of this court 10, 11, and 1*2 (31 C. C. A., cxlv, cxlvi, 
clii; 90 Fed., cxlv, cxlvi, cxlii), to require an excep¬ 
tion to be specific, that attention may be called to the 
grounds thereof, and the error, if any, corrected. 
Van Gunden vs. Iron Co., 3 C. C. A., 294; 52 Fed., 
838. It is not permitted to look beyond the terms of 
the assignment of error to the brief for a specific 
statement of the question to be raised. Grape Creek 
Coal Co. vs. Farmers’ Loan & Trust Co., 12 C. C. A., 
350; 63 Fed., 891.” 


Rule as to Judge’s Charge in Federal Courts. 

Counsel for appellant admit that the judges in the Fed¬ 
eral courts may express their opinions on the facts of a case 
in charging a jury, but they say that the rule has its limita¬ 
tions, and cite the case of Doyle vs. U. P. Ry. Co., 147 U. S., 
413. 

The rule in this regard to which reference is made is em¬ 
bodied in, if not laid down by, the following authorities. 
In the Doyle case', which undoubtedly expresses the correct 
rule, the court cites with approval B. & P. R. Co. vs. Fifth 
Baptist Church, 137 U. S., 568, a case that went up from this 
jurisdiction. There the court say: 

“But all the expressions objected to were taken 
from the opinion of this court in the former case, 
and are open to no just exception in matter of law. 
108 U. S., 329, 335 (27: 743, 745). And if they can 
be construed as expressing an opinion upon the facts, 
the expression of such an opinion is within the dis¬ 
cretion of the judge presiding at a trial by jury in 
any court of the United States, and. when no rule of 
law is incorrectlv stated, and all matters of fact ar.e 
ultimately submitted to the determination of the 
jury, cannot be reviewed on writ of error. Vicksburg 
& M. R. Co. vs. Putnam, 118 U. S., 545 (30: 257) ; 
United States vs. Philadelphia & R. R. Co., 123 U. S., 
113 (31:138); Lovejoy vs. United States, 128 U. S., 
171 (32:389).” 
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In Lovejoy vs. United States, 128 U. S., 171, the court 
say: 

“It is established by repeated decisions that a court 
of the United States, in submitting a case to the jury, 
may at its discretion express its opinion upon the 
facts, and that such an opinion is not reviewable on 
error, so long as no rule of law is incorrectly stated 
and all matters of fact are ultimately submitted to 
the determination of the jury. The charge of the 
circuit court in the present case was clearly within 
the rule. Rucker vs. W heeler, 12 i U. S., 80, 93 (32. 
102, 105), and cases cited.’ 

In Rucker vs. Wheeler, 127 U. S., at page 93, the court 


say: 


“It is insisted bv the plaintiff that the court went 
too far in its expressions of opinion upon the evidence 
bearing upon this issue, and that what was said had 
practically the effect of taking the case from the 
iurv It is no longer an open question that a judge 
of the court of the United States, in submitting a case 
to the jury, may, in his discretion, express his opin¬ 
ion upon the facts; and that ‘when no rule of law is 
incorrectly stated, and all matters of fact are ulti¬ 
mately submitted to the determination of the jury, 
such expression of opinion is not reviewable on writ 
of error. Vicksburg & M. R. Co. vs. Putnam, 118 
U S. 545, 553 (30:257,258); St. Louis, I. M & 
S. r/ Co. vs. Vickers, 122 U. S., 360 (30:1161); 
U. S. vs. Philadelphia & R. R. Co., 123 U. S., 114 
(31: 138). Whether the parties made such an agree¬ 
ment for compensation to the plaintiff as that alleged 
was the only issue made by the first count of the 
complaint; and that was a question of fact to be de¬ 
termined by the jury. Their right to determine it 
was distinctly recognized in that part of the charge 
which immediately followed the court’s expression 
of opinion as to certain portions of the evidence, 
namely: Tf you can find anything in the evidence 
to support the conclusion that the defendant made 
an agreement with plaintiff to pay this commission, 
and that the property was afterwards purchased by 
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him in pursuance of that agreement, then the plain¬ 
tiff is entitled to recover; otherwise he is not entitled 
to recover.’’ 

In U. S. vs. P. & R. R. R . Co., 123 U. S., at pages 114 and 
117, the court say: 

“Trial by jury in the courts of the United States 
is a trial presided over by a judge, with authority, 
not only to rule upon objections to evidence, and to 
instruct the jury upon the law, but also, when in his 
judgment the due administration of justice requires 
it, to aid the jury by explaining and commenting 
upon the testimony, and even giving them his opin¬ 
ion upon questions of fact, provided only he submits 
those questions to their determination. In this case 
the trial court had said to the jury: ‘Whether the 
Government has proved mistake by the testimony 
of the witness referred to—there is no other testi¬ 
mony tending to prove it—is for you to determine. 
In submitting this question, however, it is proper to 
say that, in the judgment of the court, it would be 
unsafe and therefore unjust to find error in the as¬ 
sessment and settlement under the evidence before 
you, and consequently to render a verdict against the 
defendant for the large sum of money claimed, as 
the plaintiff asks you to do. In other words, while 
the court does not*desire to control your finding, but 
submits the question to you, it is of opinion that you 
should not, under the circumstances, find for the 
plaintiff.’ ” 

In Vicksburg R. R. Co. vs. Putnam , 118 U. S., 545, 
the court say: 

“In the courts of the United States, as in those 
of England, from which our practice was derived, 
the judge, in submitting a case to the jury, may at 
his discretion, whenever he thinks it necessary to 
assist them in arriving at a just conclusion, com¬ 
ment upon the evidence, call their attention to parts 
of it which he thinks important, and express his 
opinion upon the facts; and the expression of such 
an opinion, when no rule of law is incorrectly stated, 
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and all matters of fact are ultimately submitted to 
the determination of the jury, cannot be reviewed 
on writ of error.” 


It is important to note here that the trial judge may not only 
express his opinion upon the facts, but he may do exactly 
what was done by the trial judge in this case, viz., ‘'com¬ 
ment upon the evidence, call their attention to parts of it 
lie thinks important, and express his opinion upon the 
facts,” whenever he thinks it necessary to assist them in 
arriving at a just conclusion. 

The case which is perhaps more often cited than any 
other, not only by the Supreme Court of the United States 
itself, but by the inferior Federal courts and the State 
courts, where the same rule prevails, is Sudd vs. Burrows, 
91 U. S., 426. In that case the court say: 


“The line which separates the two provinces must 
not be overlooked by the court. Care must be taken 
that the jury is not misled into the belie! that they 
are alike bound by the views expressed upon the 
evidence and the instructions given as to the law. 
Tliev must distinctly understand that what is said 
as to the facts is only advisory, and in nowise in¬ 
tended to fetter the exercise finally of their own 
independent judgment. Within these limitations, 
it is the right and duty of the court to aid them, by 
recalling the testimony to their recollection; by col¬ 
lating its details; by suggesting grounds of prefer¬ 
ence where there is contradiction; by directing their 
attention to the most important facts; by eliminat¬ 
ing the true points of inquiry; by resolving the evi¬ 
dence however complicated, into its simplest ele¬ 
ments’, and by showing the bearing of its several 
parts and their combined effect, stripped of every 
consideration which might otherwise mislead or con¬ 
fuse them. How this duty shall be performed de¬ 
fends in every case upon the discretion of the judge. 
There is none more important resting upon those 
who preside at jury trials. Constituted as Junes 
are, it is frequently impossible for them to discharge 

’ 2k 
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their function wisely and well without this aid. In 
such cases, chance, mistake or caprice may deter¬ 
mine the result. 

“We do not think the remarks and suggestions 
of the learned judge in this case exceeded the proper 
license. ” 


Here again it is important to observe that the court ma^ 
suggest grounds of preference where there is contradiction, 
and may direct the jury’s attention to the most important 
facts, it is in these particular respects that the appellant 
here claims the trial court to have erred: First, by suggest¬ 
ing grounds of preference with respect to the apparent 

contradiction in the testimony of the witness Mary Gray 
(Appellant’s Brief, pp. 12 and 13), and next by directing 
the jury’s attention to certain facts which he considered 
important (Appellants Brief, pp. < and 10). 

See also Simmons vs. U. S. } 142 U. S., 148, 155. 

In Allis vs. U. S., 155 U. S., 123, the court say: 


“The specific matters excepted to are * * 

2d. its (the court) arguing the testimony; * * * 

“So far as ‘arguing the testimony’ is concerned, 
the only part of the charge that can be considered 
as even tending in that direction was that part re¬ 
ferring to the question of intent. W e see nothing 
in this of which any just complaint can be made. 
The illustration given by the court was apt and 
fair, and if it bore hardly upon the defendant it was 
only because the transaction, of which he was 
charged, was one of like character and indicative 
of the same intent. The illustration was put in 
the form of a question, and no affirmation was 
made as to the intent that must be presumed there¬ 
from. Even if it contained an expression of opin¬ 
ion. such expression is permissible in the Federal 
courts. Simmons vs. hmted States, 142 U. S., 148 
(35 968); Doyle vs Union Pac. R. Co., 147 U. S., 
413 (37, 223).” 
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In Western & A. R. Co. vs. Roberson, 61 Fed. R., at page 
601 the late Mr. Justice Lurton, speaking for the Circui 
Court of Appeals, consisting of Taft, Lurton, and Barr, 

says: 


“It is next objected that the charge is erroneous in 
statement of the distinction between the two d^s 
of evidence; that it was argumentatne and mu. 
leading. We think the charge taken as aw hole 
a dear and sound exposition of the Ian. That it 
was argumentative is no objection. It was clearly 

not misleading.” 


In Pittsburgh Ry. Co. vs. Bloomer, 146 F. R., 720, the 
charge of the court was objected to on the ground that it 
virtually withdrew from the jury the question of the alleged 
negligence of the defendant. The trial court, after sum¬ 
ming up the testimony and commenting freely upon it, 


had said 


“Looking at it in that way, it seems tome, is about 
the only way you can look at it. The company 
would be convicted of negligence and the on y ques¬ 
tion would he as to what the plaintiff was entitled to 


recover. 


The Circuit Court of Appeals, with respect to this charge, 
in its opinion cites and quotes the rule as laid down in 
Vicksburg R. R- Co. vs. Putnam (supra) and the other 
U. S. Supreme Court cases herein cited and says (p. 722): 


“All the learned judge in the present case did, in 
using the language complained of was to ‘ell the 
Ly how the proofs in the case on the subject of the 

stra. sa«e srs&f *5. 

-ass JM-Jsst"- 

that the case was ultimately submitted to the jurj 

on all the evidence. . /r tp a \ oin 

See also Young vs. Corrigan (L. L. A.)r ZiU 

Fed. R., 442. 





In California Insurance Co. vs. Union Compress Co., 
133 U. S., 416, the trial court, in its charge to the jury had 
said: 

“If you can say that that was a proper place to 
store cotton, and that leaving a passageway there 
of not exceeding four feet up and down, through 
which persons passed at all hours of the day and 
night to the boat-house and skiff-ferrv, and it being 
a dry season, with three or four thousand bales of 
cotton stored there— then, if you say this is not 
negligence, you excuse tit is railroad company, and 
to that extent unit disallow the claim of the plain¬ 
tiff; but if you should so find 1 would be very much 
surprised at your verdict, and would not be sur¬ 
prised if I shottld set it aside; but I will leave it for 
you to 'say.’ The defendant excepted to this in¬ 
struction. and especially to the italicised portion 
thereof.” 

With respect to this exception the Supreme Court of the 
United States say: 

“But the mere fact of the dwelling by the court 
with emphasis upon facts which seemed to it of 
controlling importance, and expressing its opinion 
as to the bearing of those facts on the question of 
negligence, is immaterial, if the court left the issue 
to the jury,” 

and supports its ruling by giving the rule laid down in 
the Vicksburg case (supra). 

Second, Third, and Fourth Assignments of Error. 

The second, third, and fourth assignments of error, while 
they state no grounds of objection and the trial court was 
advised of no reasons for the exceptions (saving perhaps 
that they were argumentative), all relate to portions of the 
charge touching upon the plaintiff’s injuries or her delay 
in alleging them and her good faith or the want of it with 
respect to them. In so far as these portions of the charge 
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might have affected th< 

be of no consequence here, and we 

a hTwl u ? 0 £^ ° f f jecti : s - * 

trrj: 

- *r»* “U- 

88 ,a ^ e 1 . i -^ 1 , pirpum^tances were necessarily 

^“Sintiff. viz..'that she was the Pon¬ 
tiff in the case, and therefore interested in t 

the trial; that the record showed tha ^h ‘ to 

certain particular injuries, foi "hnn . ,. h er 

recover, by an amendment more tha^fwi^^ 

3Si”a^pt S at subornation of per.pi^ 
ceptions app >■ ff ra i se or suggest any such 

£ r ™stt sr: s - ~ 

language of the court was as follows (K., 20). 

“O. rr . 

Ihc ha* mbe beheved She is a party 

testinionv is entitl svl biect is before you to 

in uufif ^heTs iiotentitled to be believed, of 

consider and it _ her testimony out en- 

course. then >ou cai g h e has, in her 

tirely; and if you should^ fgrt in the 

testimony, sworn . would be at lib- 

case knowingly and wiituny, jo ,, 

erty to throw her testimony out entirely. 
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While this portion of the charge was not objected to at 
the trial, and while therefore the trial court had no oppor¬ 
tunity to consider the exceptions which were taken, from 
this point of view, nevertheless it is respectfully submitted 
that even in this light the charge was entirely unobjec¬ 
tionable. 

It must be borne in mind that the good faith of no 
witness other than the plaintiff in this case was impeached 
or questioned, and it would have l>een manifestly improper 
therefore for the court in instructing the jury to have ap¬ 
plied the doctrine “falsus in uno, falsvs in omnibus,” to 
which appellant objects, to any other witness (Chicago 
City Ry. Co. vs. Olis, 192 Ill., 514. affirming 90 Ill. App., 
323). 

Hartpence vs. Rogers, 143 Mo., 623; 45 8. W., 650. 
Pumorlo vs. Merrill, 125 Wis., 102; 103 N. W., 
464. 

In view of all the testimony and surrounding circum¬ 
stances, the jury certainly had a right to consider, wffth 
respect to the credibility of the plaintiff and the weight to 
be given to her testimony, whether these particular injuries 
were genuine; and if they existed, whether they were at¬ 
tributable to the accident, and whether the plaintiff had 
acted in good faith with respect to them. And the court 
in charging the jury as it did was therefore not only en¬ 
tirely within his rightful prerogative, but it would have 
been error to have refused such instructions had they been 
asked. No closer analogy to this situation could be drawn 
and no greater support for the action of the trial court with 
respect to it could be found than we have in the case of 
Denver City Tramway Co. vs. Norton, 141 Fed., 600, 608. 
In that case the Circuit Court of Appeals say: 

“The court refused to give the following instruc¬ 
tion requested by the tramway company: 

“ ‘You are instructed that in Colorado the 
plaintiff is by statute permitted to testify in 
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her own behalf, but that in considering such 

evidence you are to bear in mind 

that she is directly interested in the result of 

the action.’ 

“ 4 s the court gave no equivalent for this in its 
ch.rp, ™ are or opinion H «» error to 
the request. Section 808 , Key. St. U. »• 

Comp^St., 1901, p. 659), simply declares that. 

“ ‘In the courts of the United States no 
witness shall be excluded in any action on 
account of color, or m any «vK achon be 
cause he is a party to or interested in the issue 

tried.’ 

“It leaves such party when he.does. ^ity^ 
subject to the "tr^in t of his interest 

n;£'Ind" S extent that interest may 
w It lnt credibility. It is not only proper and 
usual for the trial court to direct atte " t “ n 2 | > 

qqoi ( but'ln this Ihe tramway company was 
entitled U to "such instruction. The plaintiffs were 

Sissffisl 

Mrs. Irene , ^ n()t she had not been 

SSr Ur.it te mUml 

treaie y , qq ie inquiry bore directly 

P no1 ' he matter tn issue as to whether her present 

av.hilkv was traceable wholly to the injury com- 
disabihty v . it might not, at least in part, 

blftraced ^to°an' antecedent infirmity. The court on 
i • i.* rxf hpr oounsel refused to compel an an 

*£* is r sure s.’ssa 

“ r d I.“UrU 

entitled, however, in the first instance, to have her 
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answer the question, so that, if she had denied the 
fact, her contradiction by the deposition of the 
surgeon might have subjected her testimony to a 
general discredit by the jury. After the surgeon’s 
deposition was read she again took the stand, and, 
in many material respects, contradicted the testi¬ 
mony of this surgeon. Under such conditions, the 
plaintiff in error was entitled, as a matter of justice, 
to have the attention of the jury drawn directly to 
her personal interest in the result of the case, as 
affecting her credibility, as it bore upon the impor¬ 
tant issue of the amount of damages. While the 
court, in a general way, told the jury that they 
were the judges of the credibility of the witnesses, 
and the weight to be given to the testimony of each, 
this did not sufficiently invite the attention of the 
jury to a consideration of the witness’ special in¬ 
terest in the verdict, Chicago A Grand Trunk Rail¬ 
way Company vs. Spumey, 69 Ill. App., 551.” 


That such instructions referring to the credibility of a 
party as affected by interest or other special circumstances 
are proper is supported by the following authorities: 

Bruch vs. Carter, 32 N. J. L., 554, 565. 

Shepard vs. Davis, 59 N. Y. S., 456. 

Hartman vs. Louisville & N. R. Co., 39 Mo. App., 

88 . 

Chicago City R. Co. vs. Olis, 192 Ill., 514; 61 N. E., 
459 (affirming 94 Ill. App., 323). 

Western Chicago St. R. Co. vs. Dougherty, 170 Ill., 
379. 

Western Chicago St. R. Co. vs. Estep, 162 Ill., 
130. 

Scanlon vs. Chicago U. T. Co., 127 Ill. App., 406. 

Chicago U. T. Co. vs. Hansen, 125 Ill. App., 153. 

Even in criminal cases, where the rules are necessarily 
verv strict, it has been repeatedly held that the court may, 
in the absence of a statute forbidding it, direct the jury 
as to matters which they may consider in determining the 
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credibility of the accused, such as lus character 1he; rea 
sonableness or unreasonableness of his account o the tranj 
action, the probability or consistency of his te“ny, a d 
his intelligence or want of intelligence; nor does the nle 
against singling out a particular witness and chargmg 
jury as to his credibility, preclude the court from refe 
rine in an appropriate way to the weight to be gnen to 
the testimony of the accused. It is permissible for Ae court 
to direct the jury to take into consideration the fact, 
be t fact, that the testimony of the accused has been con¬ 
tradicted The jury may properly be authorized to c 
aider the interest the accused has in the result of their 
verdict as affecting his credibility. Instructions refern g 
to the interest of the accused usually have been upheld as 
against an objection that his testimony is thereby preju- 

dicially singled out. 

That such instructions are proper see: 

People vs. Herrick, 59 Mich., o63. 

People vs. Cronin, 34 Cal., 191. 

State vs. Moelchen, 53 la., 310. 

State vs. Zorn, 71 Mo., 415. 

U. S. vs. Kennedy, 90 Fed., 257. 


„ tj 1T7 U S., 301, the trial court gave 

^fS^ —on, which formed the grounds of 

an exception : 

“You should especially look to the interest which 

n h r h 1 ^ a direct personal 

strong to ’ P ^ | ]-^jg own request, to 

law permits « e^hai'f The de f en< i a nt here has 
testify in hi, Dr iviWe His testimony is 

vo7and 'vou'must determine how far it is 
before you and j interest which he may 

Ejt Ibe th. »hoMd b. 

3k 
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by the jury in weighing his evidence, and in de¬ 
termining how far or to what extent, if at all, it is 
worthy of credit.” 


With respect to this charge, the court, by Mr. Justice 
Brewer, say : 

‘‘As to that, he may be fully cross-examined. It 
may be assailed by contradictory testimony. His 
credibility may be impeached, and by the same 
methods as are pursued in the case of any other 
witness. The jury properly consider his manner 
of testifying, the inherent probabilities of his story, 
the amount and character of the contradictory testi¬ 
mony, the nature and extent of his interest in the 
result of the trial, and the impeaching evidence in de¬ 
termining how much of credence he is entitled to. 

“It is within the province of the court to call the 
attention of the jury to any matters which legiti¬ 
mately affect his testimony and his credibility. This 
does not imply that the court may arbitrarily single 
out his testimony and denounce it as false. The fact 
that he is a defendant does not condemn him as 

unworthy of belief, but at the same time it creates 

*/ • 

an interest greater than that of any other witness, 
and to that extent affects the question of credibility. 
It is, therefore, a matter properly to be suggested by 
the court to the jury. But the limits of suggestion 
are the same in respect to him as to others. It is a 
familiar rule that the relations of a witness to the 
matter to be decided are legitimate subjects of 
consideration in respect to the weight to be given 
to his testimony. The old law was that interest 
debarred one from testifying, for fear that such in¬ 
terest might tend to a perversion of the truth. A 
more enlightened spirit has thrown down this bar¬ 
rier, and now mere interest does not exclude one 
from the witness stand, but the interest is to be 
considered as affecting his credibility. This rule is 
equally potent in criminal as in civil cases, and in 
neither is it error for the trial court to direct the 
attention of the jury to the interest which any wit¬ 
ness may have in the result of the trial as a cir- 


cumstance to be considered in weighing his t ^ 
mony and determining the credence that shall be 

^ reference°to a few authorities upon this point 
may not he inappropriate In Peop e -. Cronm. 

hi himself . . Jtm.s <« h» »» 

behalf on this trial, and in considering t S 

and effect to he given his evidence in addition to 

“S Thifrt 

would ordinarilv influence a person in his situation. 
You should carefully determine the amount of cm - 
bility to which his evidence ^^/' fVts trulh. act 
'u^nif- [fX^tve bright to reject iti Tins 

f -^-7^jtiSTmlSion WJSWr 

riwefldant: who offered himself as a witn^. 

"S We £££ 

hiding that lt^s^not tompet ^ oharge the jury 

“le'hi. «S tat 

street the more useful thecUar, ^ who dea ls 

oS iTthe^eneral and alltract propositions which 

Z'iZZ f ta ihv.iv.df;“» 'rs.tr 

IXX PP l 4?f»veiTn P..1.1. ,™: 

instruction ' Ft p , ^ W lieeler. 65 Cal., 7 1 , 

People^ vs. O'Neal, 67 Cal., 378; People f*. Knapp, 
71 Cal., 1.” 

Tn this (Reagan) case (308, 309) the Supreme Court re¬ 
views with approval a number of authorities to the same 
Pffect including the case of Hirschrmm vs. People, 101 Ill. 
56 f’in which the court not only instructed the jury with 
Jpect to the credibility of the accused, particularly as 







affected by his interest in the result of the verdict and other 
considerations, but also used the following language, which 
is substantially the same as that objected to in the case at 

bar: 

“And the court further instructs the jury that 
if after considering all the evidence in this case, 
they find that the accused has willfully and corruptly 
testified falsely to any fact material to the issue in 
this cause, they have the right to entirely disregard 
his testimony, excepting in so far as his testimony 
is corroborated bv other credible evidence.” 

Commenting upon these and other authorities, including 
some of its own previous decisions, the court further say 
(p. 310): 

“The import of these authorities is that the court 
is not at liberty to charge the jury directly or in¬ 
directly that the defendant is to be disbelieved be¬ 
cause he is a defendant, for that would practically 
take away the benefit which the law grants when it 
gives him the privilege of being a witness. On the 
other hand, the court may, and sometimes ought, 
to remind the jury that interest creates a motive 
for false testimony; that the greater the interest the 
stronger is the temptation, and that the interest of 
the defendant in the result of the trial is of a char¬ 
acter possessed by no other witness, and is therefore 
a matter which may seriously affect the credence that 
shall be given to his testimony.” 

In Louisville & N. R. Co. vs. M’Clish, 115 Fed., 268 
(supra ), the trial court in its charge to the jury referred to 
the fact that a statute made it a felony for a railroad en¬ 
gineer not to observe certain regulations, and remarked 
that: “It is plain, therefore, that these witnesses (the fire¬ 
man and engineer) were testifying in their own interest 
in respect to that criminal liability.” With respect to the 
propriety of this instruction as calling attention to the 
interest of these particular witnesses and the effect, if any, 
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such interest might have upon their credibility, the court, 
at page 274, say: 

“I (Hikin'' then, to the specific exception token 

S? 
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stances involved in the inquiry in the civil suit 
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rial testimony in the case,’ where the testimony of 

4/7 

plaintiff’s witnesses is so contradictory and unsatis¬ 
factory that little reliance can be placed on it.” 

Objection is made by counsel for the appellant that 
the trial court, in calling the attention of the jury to the 
fact that the important injuries referred to were for the first 
time mentioned in the amended declaration, filed four years 

t/ 

after the original declaration, thereby singling out this de¬ 
lay and bringing it to the attention of the jury, 
gave it undue prominence. While in this as in other in¬ 
stances no such reason for objection was assigned at the 
trial, nevertheless the correctness of the court’s action in 
this respect is sustained by the authorities just cited. That 
the court, had a right not only to comment upon this cir¬ 
cumstance, among others to which he referred, but that he 
was distinctly within his province in calling attention to 
the pleadings, the claims made by the pleadings and any 
significant circumstances connected therewith, and that, too, 
whether such pleadings were introduced in evidence or not, 
is supported by the following authorities: 

Delay for one or more terms in filing a plea 
setting up the real defense upon which the defend¬ 
ant in a civil action finally relies and insists is, where 
the evidence as to the truth of such plea is conflict¬ 
ing, generally legitimate matter for comment by 
counsel, and may be considered by the jury, in the 
light of all the facts and circumstances, in passing 
upon the merits of such defense. McBride vs. Macon 
Tel. Pub. Co., 30 S. E., 999; 102 Ga., 422. 

The averments contained in, and the admissions, 
if any, made bv the pleadings in a cause, may be 
commented upon before the jury in the same manner 
as any other facts appearing in the cause. Colter vs. 
Calloway, 68 Ind., 219. 

The allegations of a pleading are admissions of 
record, proper for the consideration of the jury, and 
binding on the party making them, and may be re¬ 
ferred to by counsel in closing to the jury, though 





not introduced in evidence. Meld vs. Surpless, 82 
N. Y. S., 127; 83 App. Div., 268. 

Pleading? are before the court and jury, and may 
be read and commented upon for the Purpose of de¬ 
fining the issue, and showing what part of the alle¬ 
gations is admitted, without having been formally put 
in evidence. Foley vs. Young Men s Christian A=s n 
of New York, 92 N. Y. S., 781. 

Of course if it is proper for the jury to consider such mat¬ 
ters and for counsel to urge their consideration upon t e 
jury, it necessarily follows that it is likewise proper for the 
court to comment upon them, in view of the rule of practice 

in tlie Federal courts. 


Fifth Assignment of Error. 

Plaintiffs counsel contend that the language of the court 
with respect to the alleged contradictory testimony of the 
witness Mary Gray, which constitutes the fifth a??ignmen 
of error, was misleading and confusing, and was an invasion 
by the court of the province of the jury, m that it did not 
leave to the jury the determination of a disputed matter o 
fact. While no such reason as this was given at the trial, 
counsel has constructed quite an elaborate argument m sup¬ 
port of this contention, which we cannot ignore. T ey 
contend that by this portion of the court’s charge they were 
deprived of the right to argue to the jury that the testimony 
of this witness tended to show that the car on the^occasion 
in question stopped twice, at two different places. That they 
were deprived of any such right is, in the first place, no¬ 
where alleged in the record, and, in the second place is no 
a fact It could not well have been the fact for the self- 
evident reason that the alleged objectionable language of 
the court occurred for the first time in his charge to the jury 
after counsel had closed argument and had had the oppor 
tunity to make to the jury precisely the argument that they 

are making here. 
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But when it is considered it will be seen that there is 
nothing whatever in Mary Gray’s testimony, which could 
possibly be construed as a statement that the car stopped 
twice at this corner. On the contrary, she expressly testified 
that it made but one stop, and that when it stopped on this 
occasion she got off, and that when she got off the plaintiff 
had already fallen from the front of the car and was on the 
street. Unquestionably this witness was confused on account 
of her comparative unfamiliarity with the neighborhood as 
well as with the customary place for the cars to stop with 
respect to the point at L street at which the car did stop. 
Her testimony could lead to but one possible conclusion, 
viz., that she was mistaken about, or rather was unable to 
describe clearly, the point at which the car made this one 
stop about which she was testifying. She testified that it 
stopped in front of All Souls Church, which is on the south 
side of L street; and also that it stopped on the north side 
of L street after crossing over. What was said by the court, 
both during the examination of the witness, to which no 
exception was taken, and during the charge, to which excep¬ 
tion was taken but without stating the grounds thereof, was 
clearly and simply an attempt on the part of the court to 
aid the jury, if possible, in straightening out a manifest 
tangle, and to point out to them that in considering all the 
testimony in order to arrive at the facts, they should try to 
reconcile the conflicting statements of this witness and to 
determine what she really meant to say. 

To say that the jury would be justified in finding from this 
witness’ testimony that the car stopped twice at the point 
in question, both at the south side of the street and the north 
side, when in fact she had expressly denied that it stopped 
more than once, would simply be to justify a manifest 
quibble; to say that any jury would be misled by this lan¬ 
guage of the court, calling their attention to the manifestly 
contradictory statements of this comparatively ignorant 

V 

colored woman, whose powers of expression were so plainly 
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meagre and inadequate, is simply to reflect upon the intelli¬ 
gence of the jury. In short, this witness had testified that 
the car made but one stop, at which time she got off at the 
rear, having heard the noise of the plaintiff’s fall before she 
got off, and found the plaintiff on the street beside the car 
while it was standing still; and further testified that this 
occurrence took place in front of the church, on the south 
side of L street, and again that it took place on the north 
side of L street after the car had passed over the street. 
Manifestly she was mistaken with respect to this latter fact 
in one or the other statement, and the court simply called the 
jury’s attention to this apparent mistake, in order that they 
might exercise their judgment and intelligence in attempt¬ 
ing to reconcile it with other facts and testimony in the 
case. The court unequivocally and throughout the charge 
expressly left for the jury’s determination all questions of 
fact. He started out by reminding them that the question 
whether the company was guilty of negligence in starting 
its car while the plaintiff was getting off, which was the gist 
of the action, was a question for them to determine (R., 18). 
And again he reminds them (R., 19) that “the questions 
as to how long it would have taken to step off of that car, 
whether the car did stop, and whether it stopped a long 
enough time for her to get off, are all questions for you to 
determine in determining the case.” And then in order 
that they might have no possible doubt about their preroga¬ 
tive as judges of the facts, he said to them (R., 20), “As I 
said before, the weight of the testimony and the credibility 
of the witnesses are entirely for you and you are to judge 
those from the appearance of the witnesses, their manner 
of testifying, and all that.” And it should be noted that 
this explicit reference by the court to the proper function?? 
of the jury followed immediately upon his reference to the 
testimony of the witness Mary Gray, to which exception is 
taken and in direct connection with which the court had 

said (R., 20): 

4k 
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'‘There are contradictions of that kind in every 
case, and you gentlemen of experience and judgment 
are to look at those contradictions in judging the 
testimony. You are to consider the faculties these 
people have, their ability to oWerve, to remember, and 
to state facts. They never see the same things alike. 
Two or three witnesses never see and describe a 
thing alike. Some will see one part and some an¬ 
other; some will forget one part and some another, 
and they never will describe it to you just alike. 
Bat the main fact to be determined in thin case is 
whether that car stopped more than once at that 
point and whether this lady was getting off the car 
after it stopped, and the car was started while she 
was in the act of getting off 

The fact is, and it is perfectly evident from the record, 
that neither the trial court nor any one else connected with 
the case at the time of the trial imagined that there was 
any objection to this comment of the court upon the testi¬ 
mony of Mary Gray, upon the grounds that it was taking 
from the jury the right to determine any disputed question 
of fact. 

In this connection it is pertinent to note the language of 
the Supreme Court of the United States in Hansen vs. 
Boyd, 161 U. S., 397, where the question was whether the 
trial judge by certain language in his charge to the jury 
had withdrawn from the jury the determination of a dis¬ 
puted question of fact. The following is from the opinion 
in that case: 

“Assignment 7 asserts that the court erred in giv¬ 
ing the following instruction: 

“ ‘The time during which these transactions oc¬ 
curred commenced in August, 1888, and were con¬ 
clude . and the whole transaction finally closed up in 
June, 1889. The plaintiffs claim that the defend¬ 
ant applied to the Minneapolis office to employ them 
to sell and purchase wheat for future delivery; that 
he inquired of the manager the commission to be 
charged, and was informed of the rate, and also told 
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determine the credit to he given to the plaintiff's va¬ 
rious and contradictory statements, by directing them 
to look at the evidence in a particular point of view, 
and by treating the shock and pain of the injury as 
affecting not only his statements made the same even¬ 
ing. but also those made to his neighbors the next 
morning. 

“But the instruction, fairly construed, after calling 
the attention of the jury to two distinct considera¬ 
tions, the one. the effect of the shock and pain 
(which could not have been understood to apply to 
statements made after the shock and pain had sub¬ 
sided), and the other, that the making of different 
statements at different times did not necessarily imply 
an intention to mislead, suggested to the jury to look 
at any difference in the plaintiff s statements in that 
point of view. This was clearly within the judge’s 
authority and discretion in aiding the jury to per¬ 
form their duty.” 

In fact the case just quoted should be sufficient to dispose 
of all the various objections alleged by the appellant in the 
case at bar. 

There was, therefore, no error committed by the court’s 
charge to the jury in this case and the judgment should, 
therefore, be affirmed. 

Respectfully submitted, 

G. THOMAS DUNLOP, 

Attorney for Appellee. 
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